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Dear Ms Fischbach-Pyttel, 

Thank you for your letter of 13 May expressing your concerns relating to public services and 
their treatment in EU trade agreements. 

The paper which is referred to and quoted from was an unofficial technical background 
document, provided for the purposes of stimulating an initial oral brainstorming discussion 
between the Commission and Member States. As such, it reflects neither an official position 
nor aproposal, nor does it contain detailed explanations or provide an overall context for the 
discussion. Taken in isolation and out of context, an unintended recipient could therefore 
misconstrue the intentions behind the document in question, as well as the discussion which it 
was intended to support. 

Contrary to your understanding, all public services are not currently excluded from trade 
agreements, including the General Agreement on Trade in Services (GATS). It is in fact only 
certain public services, that is those "services carried out in the exercise of governmental 
authority", which are excluded from the scope of all trade agreements. These are services 
which are "supplied neither on a commercial basis nor in competition with other services 
providers", as defined in GATS Article para. 3. c). This effectively corresponds to the EU 
concept of "non-economic services of general interest". I can confirm that the EU will 
definitely continue to exclude these services from the scope of all its trade agreements, in the 
future as it has done so in the past. 

However, those public services which are open to competition or provided on a commercial 
basis by the private sector are considered to be economic activities, and are thus in principle 
covered by trade agreements. This does not mean that they are all automatically liberalised 
under the GATS or any other free trade agreement, nor that there is any explicit desire or 
intention on my side to liberalise them. It is simply the case that they would fall within the 
scope of activities that could be liberalised under a trade agreement. It is therefore necessary 
to take explicit action to ensure that the EU schedule of commitments in services reflects the 
intentions with regards to their liberalisation or exclusion from liberalisation. 
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As such, the EU has therefore indeed chosen in the past, and will continue in the future, to 
take the necessary reservations for certain public services which fall within the category of 
economic activities. In some cases, there may simply be no commitments made. In other 
carefully selected sectors (including telecommunications and the postal sector for example), 
EU Member States have chosen to undertake certain commitments which reflect their desire 
to attract foreign investment, or to invest in other trading partners, as well as the state of 
liberalisation in these sectors. In each instance, Member States have chosen to do so based on 
careful and informed decisions reflecting the overall balance of their interests. 

Irrespective of whether or not a commitment has been made to liberalise certain services (for 
those services that can be liberalised and that the EU - or anyone else - has in fact chosen to 
liberalise), the right to regulate remains a fundamental right which is preserved in the GATS 
as well as in our free trade agreements. The specific existing reservation which was the 
subject of the paper to which you refer, the so-called "public utilities" reservation, does not 
act in such a way as to preserve the right to regulate, nor to exclude any public service from 
the scope of an agreement. Instead, it serves purely to preserve the right to maintain an 
existing monopoly, or to continue to limit the number of suppliers of a particular service. 
Thus, a right to regulate exists and cannot be affected by GATS commitments regardless of 
this reservation. 

There is thus no Commission initiative to open up more public services to trade liberalisation. 
The Commission does not believe in unfettered liberalisation and my objective remains to 
maintain the existing situation with regard to preserving certain rights relating to public 
services. 

At the same time, it should be recognised that the wording of the existing "public utilities" 
reservation is unclear with regard to its scope of application. In its current form, it is not 
possible to explain to other trading partners which services it covers, nor which services it 
does not cover. It is thus considered to be beneficial to provide greater transparency, by 
modifying the existing "public utilities" reservation in order to make its scope more precise 
and ensure that it reflects more accurately those public services which are subject to 
monopolies or exclusive rights in certain sectors. The rationale for this is to allow foreign, 
and indeed domestic, service providers to understand explicitly which services may be open to 
their participation and those which are not. 

The references to the "collection, purification and distribution of water" and to health and 
social services in the document to which you refer are not commitments to liberalise these 
sectors, but in fact examples of potentially clearer and more transparent and explicit 
reservations, which actually go substantially beyond the scope of the "public utilities" 
reservation as drafted today, preserving not only the ability to continue to maintain 
monopolies or exclusive rights for these services, but also the possibility to retain or 
introduce discrimination in the treatment of domestic and foreign suppliers of such services. 

Ultimately, the intention in revising the language of the existing "public utilities" reservation 
is to preserve and reinforce legal certainty for the future, thus reinforcing the protection for 
public services, rather than promoting greater liberalisation. 



/ trust that this explanation has clarified the situation. Please do not hesitate to contact my 
services (DG Trade Unit B. 1) should you wish to discuss the matter in greater detail. 

Karel De Gucht 


