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EU directive on the application of patients' rights in cross-border healthcare adopted 

 
A compromise that must now be elaborated at national level   

Analysis and assessment from the point of view of ver.di and a German perspective   

From 2013 EU citizens will have considerable freedom to decide for themselves in which 
country of the European Union they want to receive non-hospital or in-patient treatment. This 
was agreed by the European Parliament on 19 January 2011 in the EU Directive on the Appli-
cation of Patients' Rights in Cross-Border Healthcare. The European Council finally approved 
the text on 28th February 2011, although Austria, Poland, Portugal and Romania voted against 
it and Slovakia abstained.   

The first draft of the directive was put forward by the European Commission in June 2008 and 
was debated at its first reading in the European Parliament in April 2009. While MEPs were in 
agreement with the basic principle of the draft directive 

 

regulation of patients' rights in cross-
border healthcare , it was clear from the fact that more than 1,000 amendments were tabled 
that the Parliament took a very critical view of some of the fundamental issues.   

The critical points which ver.di and the trades unions in Europe contributed to the debate via 
EPSU included:  

 

The scope of the directive, which covered both the mobility of patients and the delivery of 
healthcare. This entailed the risk that provisions of the Services Directive were to be trans-
ferred to the healthcare system.  

 

The legal basis of the "internal market" 

 

i.e. the extension of freedom of competition to 
healthcare 

 

as the sole legal basis, with no consideration of the legal basis of "public 
health".  

 

The Commission's right to define rules and measures 

 

e.g. with regard to the financing of 
services, the definition of medical conditions, the formulation of quality and safety stand-
ards, and payment of costs 

 

that went far beyond coordination and intruded on the power 
of the national states to organise their own healthcare systems. 

 

Issues of the proportionality of requirements (e.g. in relation to qualifications, quality and 
safety) and services in implementation, and not least 

 

Issues relating to the financing of service provision, not only in connection with the delivery 
of non-hospital and in-patient healthcare but also in relation to the prescribing of drugs and 
telemedicine services.   

After almost two years of a tug-of-war between the Member States conducted via the Council 
of Ministers and the EU Parliament and its committees, the European Parliament has now 
adopted the regulations on medical treatment abroad. The trades unions in Europe have been 
closely involved in this process both nationally and at European level. From the perspective of 
ver.di and the European Federation of Public Services Unions (EPSU), the solutions that have 
now been arrived at through the political process represent a viable compromise that needs to 
be developed nationally. The directive provides a framework that is to be elaborated by 2013 
in the 27 countries of the EU in the light of national healthcare systems.  



        

2 

Dr. Margret Steffen 
ver.di National Executive 
Health Policy Section 
28 February 2011  

What do the key points in the directive now look like, which proposals put forward by the 
trades unions have been taken up and what tasks and issues remain to be regulated in the 
Member States?   

1. The scope of the directive is now as defined in its title 

 
securing patients' rights in 

cross-border healthcare. It deals with rules to facilitate patients' access to (safe and 
high-quality) healthcare abroad and the necessary framework conditions, which in-
volve issues of transparency, information, quality of service provision, safety and liabil-
ity. The relevant sections here are Recitals 8 and 9 and Article 4. The directive also 
seeks to promote cooperation between Member States in matters of health and to clari-
fy the existing rules on healthcare abroad, especially Regulation 883/2004 on the coor-
dination of social security systems, which regulates healthcare provision for people 
who fall ill abroad. A glance at the scope shows that cross-border provision of 
healthcare services, i.e. the mobility of healthcare services or service providers, 
has been removed from the directive. This means that the issue of the provision of 
healthcare in the patient's home country by a doctor and other professional groups 
from a foreign health service is no longer part of the debate. The directive focuses on 
statutorily insured patients who wish to receive healthcare abroad.   

2. What are the legal bases of the directive? ver.di and the trades unions in Europe have 
spoken out vehemently against the sole legal basis of the internal market and competi-
tion (Article 114 TFEU). We have called for health to be established as an aspect of 
general-interest public service provision, for health services to be defined as services 
of general interest, and for it to be possible 

 

especially in the directive 

 

to strike a 
balance between the freedom of the individual and the securing of collective rights. For 
us the issue was a social compatibility assessment of healthcare services that are de-
signed to be for the common good. A competitive basis for the healthcare system was 
rejected*. The legal bases represent a classical European compromise. There are now 
two! The article on the internal market, no. 114 (under Title VII "Common rules on 
competition, taxation and approximation of laws", Chapter 3 Approximation of laws) 
was retained on the grounds that the majority of the provisions concern cross-border 
issues. However, Paragraph 3 especially emphasises the high level of protection to be 
accorded to human health. This places Article 168.1 TFEU (under Title XIV "Public 
health") in a position of precedence. This Article calls for a high level of human health 
protection to be ensured in all Union policies. It emphasises that healthcare systems 
are a key component of social security in Europe. It classes healthcare services as 
services of general interest. This means that while the legal basis of the internal market 
continues to exist, it is toned down by the emphasis on health and social protection and 
the precedence given to this protection. On the basis of this directive, therefore, pa-
tients must not be put under pressure to receive treatment abroad.   

2. Coordinating function of the EU/Subsidiarity under Article 168.5: The directive en-
shrines an exclusion of the right to harmonisation, an emphasis on the coordinating 
function of the EU and the right of Member States to configure their healthcare systems 
themselves. In particular, the Member States are not obliged to bear the costs of 
healthcare services that are not part of their own range of services (Article 1). ver.di 
wanted to secure the sovereignty of action of Member States. There is a very practical 
trades-union-related reason for this. In many cases social security systems in Europe 
are there to limit the social consequences of markets and competition. If sovereignty of 
action in this respect is ceded to Europe, trades unions will have very little scope for 
achieving national adaptation of regulations. This requirement is clearly implemented 
and crops up repeatedly at different places in the directive whenever the elaboration of  
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rules and measures is left to the national states. It can therefore be established that 
healthcare systems continue to fall within the competence of the Member States.   

3. Provision of healthcare services. Our demands related to clarification of the services 
provided by the Member State of treatment with regard to mobility and collective rights, 
intermittent provision of services, telemedicine services and prescriptions (principle of 
the country of origin). ver.di and EPSU also requested clarification of the delimitation of 
health and care services. With regard to the services provided by the Member State of 
treatment, these demands have largely been met. In this context pre-authorisation of 
hospital treatment is accepted. However, the Member States have the option of evinc-
ing and justifying other "overriding reasons", although what these are remains open. It 
was also established that the mobility of the individual may be restricted for overriding 
reasons in the general interest (Recital 9). In the case of telemedicine the health ser-
vice is considered to be provided in the Member State in which the service provider is 
located (Article 3)  

Despite the fact that the Directive repeatedly emphasises the priority of high-quality healthcare 
and classes health services as services of general interest, the importance of the inclusion in 
the internal market must not be underestimated.   

These fundamental points aside, it is clear that the devil is in the detail. In particular there are 
questions to be asked about what constitutes health services within the meaning of the Di-
rective and what responsibility is to be assumed by the Member State of treatment; other is-
sues relate to the quality and safety of the services provided, the ways of accessing health 
services and the financing of treatment received abroad.   

What the Directive has to say on some selected points:   

 

Delimitation from the regulation on the coordination of social security systems 
883/2004. The regulation remains in force and takes precedence over the directive under 
discussion here. This applies in particular to issues relating to applicability, information, 
principles of reimbursement, pre-authorisation checks and financial compensation. In this 
respect our demands have been taken on board..  

 

Healthcare services are all services provided by a member of the health professions to 
patients for the purpose of assessing, maintaining or restoring their state of health, includ-
ing prescriptions, the administration of drugs and medical products. Care services are ex-
plicitly excluded from the Directive and in the case of telemedicine the health service is 
considered to be provided in the Member State in which the service provider is located. 
The Member State of treatment provides the services in accordance with its laws and ad-
ministrative provisions and its quality and safety standards. Our calls for clarification in this 
respect have been heeded.  

 

Cost reimbursement, pre-authorisation and the principle of benefits in kind: Here 
there are a number of individual rules. This means that:   

 

Reimbursement is based on the range of services of the insuring Member State. I.e. 
costs are not reimbursed unless they are ones to which the insuree is entitled in his in-
suring Member State. The insuring Member States can also agree to be responsible for 
higher or additional costs, such as travel costs and accommodation. Social hardship 
could be alleviated by this means. However, it has not yet been clarified what happens 
to patients from countries whose range of services does not include a desired treat-
ment or who for social reasons are unable to pay the difference in cost for treatment  
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abroad. One cannot therefore completely reject the criticism that a two-tier system of 
medicine is being created as a result of the marked disparity in Europe in terms of 
health systems and of living, working and earning conditions. In this context national 
elaboration is thus both possible and necessary.  

 

Regulatory and administrative formalities can be specified, e.g. medical reports, prior 
consultation with the GP or specialist.  

 

No pre-authorisation for non-hospital services and health goods.  

 

A Member State can specify pre-authorisation on the grounds of overriding reasons in 
the general interest, specifically for: 

o Hospital care, 
o Non-hospital care requiring the use of medical technology infrastructure,   
o Treatments presenting a particular risk for the patient and  
o A healthcare provider in respect of whom there is cause for concern about the 

quality or safety of care.  

 

Principle of benefits in kind: The national state decides how reimbursement should 
be made. This is established in Article 1, Article 5 (information on the rules and provi-
sions governing reimbursement), Article 7.2b, Article 7.3 and Article 9.3a. In the Recit-
als it is additionally specified that the Directive should not prevent the Member States 
from extending their benefits-in-kind scheme to healthcare provided in another Member 
State (Recital 31). This implements one of our demands 

 

promotion of the principle of 
benefits in kind. This means that patients do not have to pay for services first. But what 
was said above under "Cost reimbursement" about the unequal treatment of patients 
from different Member States applies here too. The Directive further specifies that de-
cisions on scope and on financing and delivery mechanisms lie with the Member 
States, even if they make use of market mechanisms in administering their healthcare 
systems (Recital 4). However, there are unanswered questions with regard to the 
manner of cost reimbursement. The implementation of cost reimbursement is classed 
as the responsibility of the national state, which decides for itself how and in what way 
cross-border healthcare services will be charged for. The principle of subsidiarity ap-
plies here. In view of the differences between systems, however, an indication of the 
modalities of balancing services between the principles of benefits in kind and cost re-
imbursement would have been useful. Here, too, national elaboration is required.   

 

Healthcare in border areas: The Commission advises Member States to draw up coopera-
tion agreements for border regions. This element picks up our call for collaboration to be 
trialled in model projects, because border regions can provide examples of good solutions. 
This option now needs to be elaborated further in the Member States and border regions.   

 

The Member States must set up national coordination centres to perform a wide range 
of tasks which include providing information on services offered in the Member State of 
treatment and legal and administrative dispute resolution options. They may use existing 
structures (e.g. within social insurance institutions or the EU health portal, as called for by 
ver.di). However, there are further questions to be asked here about proportionality.   

 

There are only general rules on safety and liability issues. In our opinion this is clearly 
too little; national elaboration is urgently required. The Directive calls for transparent com-
plaint options and procedures and for professional indemnity insurance in all countries.   

 

A key point in the negotiations was the organisation of highly specialised reference cen-
tres (Article 11), which are also intended to play a part in the treatment of rare diseases 
(Article 12a). Both points are relevant to structural health management issues. Here the  
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Commission had submitted a wide-ranging list of demands relating to the organisation of 
these centres and laid claim to the control of this organisational process itself. ver.di and 
the trades unions in Europe have welcomed the creation of such reference centres but al-
so commented that such a process should be developed entirely outside the Directive. In 
the development of the reference centres the Commission now assumes a coordinating 
role. Development is intended to take place as a process in the course of which tasks, ob-
jectives and implementation relating to care, quality and safety will be worked out pro-
gressively between the national states and the European coordination. The involvement of 
the Member States is voluntary. National elaboration is therefore possible. .  

In summary it can be stated that automatic cost reimbursement for non-hospital care is due to 
take place from 2013.  

Here patients who receive treatment abroad will in future have a right to reimbursement of the 
treatment costs at the rates applicable in the country in which they are insured. For German 
insurees it is a requirement that the service in question forms part of the GKV range of ser-
vices. For hospital treatment there is a restricted cost reimbursement scheme. However, the 
insurance providers may not refuse in-patient treatment abroad without good reason. In-
patient treatment requiring a hospital stay of more than one day and risky or expensive ser-
vices (e.g. hip operations) must be approved by the health insurance organisation before 
treatment.   

The right to information of EU citizens is also strengthened; they are to be better informed 
about services and entitlements in the event of treatment errors abroad. In this connection the 
EU Member States will in future be obliged to set up national coordination centres to provide 
information on financing, quality and liability in connection with treatment abroad. Medical 
emergencies, vaccinations, organ transplants and long-term care are excluded from the new 
provisions.   

The EU states now have 30 months 

 

i.e. until the end of 2013 

 

to implement the Directive in 
national law. For German patients only minor changes to the existing legal position are to be 
expected, since equivalent rules on treatment abroad were incorporated into the SGB V (= 
Social statute book for statutory health insurance schemes) in the 2004 health reforms.   

* Text in italics describes demands put forward by ver.di or EPSU. 


