
 

 

 
Services of General Interest (SGI) after the Lisbon Treaty 

 
 

I. EPSU Opinion and Recommendations 
 

Adopted at the EPSU Executive Committee, 9 & 10 November 2009, Brussels 
 
 
For the last 5 years, the Commission has defined the European Union almost solely in terms 
of the extension of the internal market. Of course the market is a central pillar of the project, 
but it by no means defines the entire EU.  
 
If we take the analogy that the EU is a village, then the Commission has been putting all its 
efforts into building an enormous supermarket at its centre. But it has lost sight of the other 
elements that make up a village community. It seems to have forgotten that a village will only 
function if all the essential services are available, and particularly, available to all the 
villagers. Some would say that the situation is even worse -namely that the Commission is 
trying to force these services to operate inside the supermarket. But what if the villagers don’t 
want to have to go to the supermarket to visit their doctor? To have their childcare needs 
met? To get their water? To make sure their elderly relatives are taken care of? What if they 
can’t afford to even go because the prices are too high?  
 
Now imagine if they then found out that there were perfectly good rules that the builders were 
completely ignoring – rules that would guarantee them the right to these services? Then a lot 
of villagers might start to resent the builders of this supermarket. 
 
The single most important aspect of the Lisbon Treaty, in relation to public services, is that it 
changes the debate from “should we have a new initiative on public services?” to “an 
obligation to create a clear set of legal guidelines”. 
 
The Lisbon Treaty has a new Protocol on public services (see below for text) which defines 
key values for SGI such as quality, user rights, safety and affordability, equal treatment and 
universal access. SGI are understood to fulfill two main objectives: implement fundamental 
social and economic rights of people; and achieve economic, social and territorial cohesion. 
(The reference in the Treaty to “territorial” cohesion is new, and reflects a growing interest in 
this concept.1) The “Protocol on Services of General Interest” has the same legal value as 
the Treaty, but has to be understood as a legally binding “interpretative provision.” 
 
All together there are three sections of the Treaty that compel the European Commission to 
take the necessary action to ensure that public services can deliver. 
 
We need to examine each one to see how they illustrate the fact that we “have an obligation 
to create a clear set of legal guidelines to allow public services to deliver”. 

                                                 
1 A recent EC Green Paper on territorial cohesion received nearly 400 responses 
http://ec.europa.eu/regional_policy/consultation/terco/consultation_en.htm 
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SECTION ONE 
 
The new Article 14 in the Treaty which gives a clear legal basis, the text reads (changes to 
existing Treaty language in italics):  
 

“Without prejudice to Article 3a of the Treaty on European Union or to Articles 73, 
86 and 87, and given the place occupied by services of general economic interest 
in the shared values of the Union as well as their role in promoting social and 
territorial cohesion, the Community and the Member States, each within their 
respective powers and within the scope of application of this Treaty, shall take 
care that such services operate on the basis of principles and conditions, 
particularly economic and financial conditions, which enable them to fulfill their 
missions. 
"The European Parliament and the Council, acting by means of regulations in 
accordance with the ordinary legislative procedure, shall establish these 
principles and set these conditions without prejudice to the competence of 
Member States, in compliance with the Treaties, to provide, to commission and to 
fund such services." 

 
How does article 14 illustrate that we have an obligation to create a clear set of legal 
guidelines to allow public services to deliver”? 
 
The article clearly states that the Council and the Parliament shall establish these principles. 
It states that this is to be done by means of regulation, in accordance with ordinary legislative 
procedure. Ordinary legislative procedure means a proposal coming from the European 
Commission. EPSU has taken encouragement from the statement by recently elected 
Commission President Jose Manuel Barroso; “In the Lisbon Treaty, there are already very 
clear provisions about the defence and guarantee of public services. I believe that public 
services fulfill an essential function in our model of a European society. I am ready to hold 
discussions with the European Parliament on what is the best way to guarantee this 
protection and the specificity of public services”. 
 
Practically speaking any ‘discussions’ will of course have to start with a formal proposal by 
the European Commission. 
 
 
SECTION TWO 
 
The Protocol on Services of General Interest, which reads: 
 

THE HIGH CONTRACTING PARTIES, WISHING to emphasise the importance of 
services of general interest,  
HAVE AGREED UPON the following interpretative provisions, which shall be 
annexed to the Treaty on European Union and to the Treaty on the Functioning of 
the European Union: 
ARTICLE ONE 
The shared values of the Union in respect of services of general economic 
interest within the meaning of Article 16 of the Treaty on the Functioning of the 
European Union include in particular:  
• the essential role and the wide discretion of national, regional and local 

authorities in providing, commissioning and organising services of general 
economic interest as closely as possible to the needs of the users; 

• the diversity between various services of general economic interest and the 
differences in the needs and preferences of users that may result from 
different geographical, social or cultural situations; 
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• a high level of quality, safety and affordability, equal treatment and the 
promotion of universal access and of user rights. 

ARTICLE 2 
The provisions of the Treaties do not affect in any way the competence of 
Member States to provide commission and organise non-economic services of 
general interest. 

 
How does the Protocol on Services of General Interest illustrate that; “We have an 
obligation to create a clear set of legal guidelines to allow public services to deliver”? 
 
The European Commission itself has said that the Protocol; “provides a coherent framework 
that will guide EU action and serves as a reference for all levels of governance. By clarifying 
the principles and setting out the common values underpinning EU policies, it gives visibility, 
transparency and clarity to the EU approach applicable to services of general interest.”  
 
The key phrase is “guide EU action”, which is a tacit acceptance that the obligation to act is 
clear. The protocol has three main sections in article one, which respectively address; 
subsidiarity through the phrase ‘as closely as possible to the needs of the users’; diversity of 
services; and most importantly the common principles inherent to all public services through 
the phrase; “a high level of quality, safety and affordability, equal treatment and the 
promotion of universal access and of user rights”. 
It is this last phrase that provides a clear obligation for further action so that the adherence 
to these principles can be practically assessed. 
 
 
SECTION THREE 
 
The Charter of Fundamental Rights, which includes; 
 

Article 36 states “The Union recognises and respects access to services of 
general economic interest as provided for in national laws and practices, in 
accordance with the Treaties, in order to promote the social and territorial 
cohesion of the Union.” 

 
How does the Charter on Fundamental Rights illustrate that; “We have an obligation to 
create a clear set of legal guidelines to allow public services to deliver”? 
 
When the Lisbon Treaty comes into force, the Charter of Fundamental Rights2 will be legally 
binding in all countries except Poland and the United Kingdom. The Charter includes right to 
good administration, access to healthcare, social security, and notably the above article 36 
makes strong supportive references to public services and their role in social and territorial 
cohesion. It clearly states that access to SGIs is a fundamental right. Again, the need to 
practically assess how this fundamental right is being adhered to, calls for further action form 
the European Institution. 
 
 
Summary 
 
Therefore there are three new instruments that oblige the EU institutions to act. 
Article 14, through ‘ordinary legislative procedure’; the Protocol, which in laying out the 
principles, implies that a mechanism be established to ensure their application; and the 
Charter, which holds access to SGI as a fundamental right. 
 

                                                 
2 See Charter of Fundamental Rights of the European Union 
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EPSU recommendations for action: 
 
Of course, identifying this obligation provides a solid foundation. But often at EU level, the 
goal can become blurred by the decision making process. Over the last 5 year EU institution 
cycle, an over-emphasis on the internal market (see background note), has diminished the 
quality of debate. The mistake has been to consider the role of public services within the 
internal market, rather than as a counterbalance to that market. Now, happily, the Protocol 
explicitly states that there are principles that are fundamental in the successful delivery of 
essential services. In short, the Commission must recognize that in accepting the principle of 
universality, they are also compelled to accept the principle of collective responsibility. 
 
Therefore EPSU wishes to outline a list of recommendations to “shall establish these 
principles and set these conditions’ as Article 14 states. 
 
The protocol provides the direction. The question is how to ensure adherence to these 
principles can be practically assessed. 
 
 
SECTION FOUR 
 
EPSU Recommendations on SGI post Lisbon 
 
• The European Commission publish a public service protocol checklist against which 

existing or future changes to public services can be assessed using the terms of the 
protocol, namely; a high level of quality, safety and affordability, equal treatment and the 
promotion of universal access and of user rights. This checklist would be the ‘first action’ 
by the Commission before any impact assessment process. It would acknowledge the 
primacy of public service obligations over market compliance, as defined in the Protocol. 

 
• The European Commission dedicate a unit within the Commission (preferably in the 

office of the President) to implement the checklist against any proposals that have the 
potential to change the nature of a public service.  

 
• That the Commission begins consultations with a view to publishing a draft European 

Services of General Interest statute (along similar lines to the EU company statute) 
that provides a reference for public service providers at all appropriate levels. This would 
take the form of an EU regulation as required in article 14. 

 
• That the European Commission publishes a communication on universal access. This 

should outline how the guarantee of universal access contains, by definition, a collective 
dimension. This communication should outline the mechanisms that ensure universal 
access through solidarity. 

 
• The establishment of a European Parliament Intergroup on public services 
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Services of General Interest (SGI) after the Lisbon Treaty 
 

II. EPSU background note 
 
 
1. INTRODUCTION  
 
Attempts to develop a positive EU framework for public services / services of general interest 
over the last 10 years has been largely a frustrating, and frustrated exercise. We have seen 
the development of a piecemeal approach, most notably with the proposed directive on 
patients’ rights in 2008 and the different initiatives on “social services of general interest” 
(SSGI).  
 
Indeed, if we look back to the last years we can see in all of the European Commission’s 
proposals on SGI a clear regression in terms of policy coherence and the struggle between 
internal market and social objectives: 

• Two horizontal Communications on SGI, in 1996 and 2000 

• A Green Paper on Services of General Interest in 20033 

• A White Paper on Services of General Interest in 20044 

• A Communication on Social Services of General Interest (April 2006)5 

• A Communication on "Services of General Interest, including social services of general 
interest (SSGI): a new European commitment" (November 2007)6.  

• The development in the Social Protection Committee (SPC)7 of a voluntary EU quality 
framework providing guidelines on the methodology to set, monitor and evaluate quality 
standards  

 
The 2007 Communication on SGI was linked to the Single Market Review8  and it reviewed 
developments since the 2004 White Paper and in the light of the provisions of the Treaty of 
Lisbon.  It was accompanied by a FAQ (Frequently Asked Questions) on public procurement 
and State Aids9 and an interactive information service (IIS) open to the general public, public 
authorities and service providers.  The aim was mainly to support Member States apply EU 
internal market rules. 
 
EPSU considers that the development of the concept SSGI is unhelpful, not least as it is 
based on an untenable distinction between ‘personal’ and ‘impersonal’ public services. 
Furthermore, education and health are not covered by the EC Communication even though 
they are seen as SSGI. As in the Services Directive, the concept of social services is defined 
narrowly and related to the ‘disadvantaged’ nature of service users.10  The EPSU response to 
                                                 
3 http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=COMfinal&an_doc=2
003&nu_doc=270 
4 http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=COMfinal&an_doc=2
004&nu_doc=374 
5 http://ec.europa.eu/employment_social/social_protection/docs/com_2006_177_en.pdf 
6 http://ec.europa.eu/services_general_interest/interest_en.htm  
7 See SPC work plan: http://ec.europa.eu/employment_social/spsi/spc_work_plan_en.htm  
“The SPC will participate in the development of a voluntary EU quality framework for social services of general 
interest providing guidelines on the methodology to set monitor and evaluate quality standards…” 
8 ‘A Single Market for the 21st century’ http://eur-
lex.europa.eu/LexUriServ/site/en/com/2007/com2007_0724en01.pdf 
9 http://ec.europa.eu/services_general_interest/faq_en.htm 
10 For example,  see CEN/WS/51 N 21 “….the service users of SSGI…should not be viewed as ‘objects’ of 
charity, medical treatment, caretaking and social protection but rather… as persons with rights who are able to (or 
should be supported to) claim those rights and make decisions….”  
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the 2006 EC Communication on SSGI goes into detail on these points 
http://www.epsu.org/a/2436 
 
On the other hand in the energy sector, as well as a Global Action Plan aimed at 
implementing fully the internal market, there has been a whole raft of initiatives in recent 
years to promote energy efficiency and renewable energy11 which touch on many different 
sectors of the economy12. There has also been agreement on a charter of Consumer Rights, 
to better protect the position of more vulnerable consumers and the creation of a citizens’ 
energy Forum13. This may reflect a growing realisation of the need for policy coherence and 
cross-cutting measures to reinforce general interest requirements. 
 
 
2. THE NEW CONTEXT  
 
In his response to questions in the European Parliament in September 2009 regarding the 
“guidelines for the new Commission”14, President Barroso recognised that the Lisbon Treaty 
provides a new context for policy making on public services. “In the Lisbon Treaty, there are 
already very clear provisions about the defence and guarantee of public services. I believe 
that public services fulfill an essential function in our model of a European society. I am ready 
to hold discussions with the European Parliament on what is the best way to guarantee this 
protection and the specificity of public services, while of course respecting Europe’s internal 
market. Where we have some reservation is when we are faced with attempts at what can 
turn out to be a kind of renationalisation, a fragmentation of the internal market.”  
 
EPSU considers the Protocol (and Charter of fundamental rights) could become an ‘umbrella’ 
under which we could work towards a more coherent EU approach towards  public services 
and the public sector, one which acknowledges their social, economic and political role. The 
Protocol could, for example, be used to benchmark  different EU policies affecting public 
services, with the aim of promoting “a high level of quality, safety and affordability, equal 
treatment and the promotion of universal access and of user rights.” 
 
 
3. EXAMPLES OF CURRENT PUBLIC SERVICE AREAS THAT 

COULD BE ‘BENCHMARKED’ AGAINST THE SGI PROTOCOL 
 
The patients’ rights directive15 
 
The Protocol can be used positively and/or negatively, i.e., to support “a high level of quality, 
safety and affordability, equal treatment and the promotion of universal access and of user 
rights.” (last part of Article 1 of the Protocol) or to reinforce national competences ( “the 
essential role and the wide discretion of national, regional and local authorities in providing, 
commissioning and organising services of general economic interest as closely as possible 
to the needs of the users”). 
 
The liberalisation of the network industries 
 
To recall, in 2007 the Commission published its third report on the performance of the 

                                                 
11Including mandatory national targets for each Member Sates 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1055&format=HTML&aged=0&language=EN&gui
Language=en 
12 See EC Communication ‘mainstreaming sustainable development into EU policies” http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009DC0400:EN:NOT 
13http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/09/429&format=HTML&aged=0&language=E
N&guiLanguage=en 
14http://ec.europa.eu/commission_barroso/president/pdf/press_20090903_EN.pdf 
15 http://ec.europa.eu/health/ph_overview/co_operation/healthcare/cross-border_healthcare_en.htm 
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network industries in the EU and carried out an evaluation of the methodology used.  EPSU, 
UNI Europa and ETF issued a joint press statement underlying the need for independent 
evaluation.  Like the ETUC, we considered that evaluation should: 

• be independent,  participatory and democratic 

• involve consultation of stakeholders at national level as well as at EU level 

• involve public meetings in Member States, as well as structured debates in the European 
institutions and take account of the full economic and social contribution of SGI, 
evaluated against the Treaty provisions on SGI, as well as other Treaty aims (e.g. as 
stated in Articles 2 and 3 and the new Protocol, and also in the Charter of Fundamental 
Rights).  

The European Economic and Social Committee (EESC) also issued an Opinion in 2008 
calling for the independent evaluation of SGI16. Unfortunately the Commission has not given 
any follow-up to the evaluation it undertook in 2007. 
 
Again, the last part of Article I of the SGI Protocol (“a high level of quality, safety and 
affordability, equal treatment and the promotion of universal access and of user rights”) could 
provide a framework for a stronger evaluation process. 
 
Quality public finances  
 
The ECFIN Council meeting on 5 June 2007 adopted a number of conclusions on "quality on 
public finances", based on a report from the Economic Policy Committee (EPC). The 
conclusions emphasize the need to "optimize public sector activities and to achieve better 
outcomes given limited public funds", and also to "move further towards robust, fair, efficient 
and growth-enhancing revenue systems." The Council invites the EPC and the Commission 
to "develop further analysis and measurement of public sector expenditure and 
effectiveness", and it is also proposed to organize an exchange of best practices in the 
autumn on reforms to improve efficiency in public administration.17 
EPSU organized a workshop on the QPF initiative in May 2009, which showed how the EU is 
biased towards a small public sector (see EPSU report http://www.epsu.org/a/5397. Whilst 
tax policy remains a national competence, the Commission is developing a negative 
approach by default. The workshop noted:  

• Although there is diversity in national tax (and social security) systems, there is a general 
move in Europe towards more regressive systems, the result of the prevalent political 
thinking.  

• In order to counter this it is necessary to extend the tax base (e.g. environmental tax, 
Tobin tax), make sure systems are fair and progressive, so that richer people pay more 
tax, and combat tax havens.  Linked to this is the question of democratic legitimacy: 
people need to know why they pay taxes and recognize the benefits of solidarity.  

• There are many unmet needs that public services need to address; the ageing 
population will place greater demands on public services that need to be prepared for. It 
is a mistake to think that these demands can be reduced by increasing individual 
responsibility for pension or care provision 

 
The ETUC is also currently working on tax policy and is demanding the introduction of a 
Tobin Tax, setting up of an EU anti-tax fraud agency, measures to combat tax havens, tax 
competition and flat tax rates, support for progressive taxes.  These demands require staffing 
and resources in national tax administrations. The main reason why tax fraudsters, a large 

                                                 
16 The independent evaluation of services of general interest (TEN/289) 14.2.2008 
17 You can find the press release: 
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ecofin/94496.pdf  
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majority of whom are private large companies, do not get caught is the lack of sufficient 
resources in tax administrations  
 
The success of a proposed EU anti tax fraud agency (whose status will need to be clarified) 
will rest on the support it will get from well-resourced national administrations. The ETUC 
resolution of 2008 on an EU recovery plan clearly calls for “a harmonized tax basis for 
corporate profits, capital gain and wealth.” 
  
The Protocol recognises the “importance” of SGI (however labelled) and it can be argued 
that fiscal policy needs also to reflect this. 

In terms of public finance and growth, the EC published a Communication in August 2009  
“GDP and beyond: measuring progress in a changing world” 18  aimed at improving 
“indicators of progress in ways that meet citizens’ concerns and make the most of new 
technical and political developments”. The Communication states: ‘Citizens care for their 
quality of life and well-being. Income, public services, health, leisure, wealth, mobility and a 
clean environment are means to achieve and sustain those ends. Indicators on these "input" 
factors are therefore important…” 

Social and territorial cohesion policy  
 
Cohesion policy has traditionally been an ‘enabling’ policy for social and economic 
development.  The EC on its website says of territorial cohesion, “Through its objective of 
promoting harmonious or balanced development, territorial cohesion has a solidarity 
dimension, arguing for the reduction of territorial disparities and working for fair access to 
opportunities.” The European Commission is also reflecting on the future of cohesion policy.    
 
A report commissioned by the Commission argues strongly for the development of 
transversal, place-based approach: “…there is a strong case, rooted in economic theory and 
in a political interpretation of the present state of the European Union, for the Union to 
allocate a large share of its budget to the provision of European public goods through a 
place-based development strategy aimed at both core economic and social objectives”. 
There is in particular a strong case for building a territorialised social agenda as part of 
cohesion policy, aimed at guaranteeing socially agreed standards for particular aspects of 
their well-being to which people attach a high priority….”19   
 
The report suggests that the well-being of children should be one of the transversal priorities 
of this approach. 
 
The SGI Protocol could provide a basis from which to argue for a more explicit link to public 
services in the future cohesion policy. EPSU has always argued that ‘proximity’ is an 
important public service principle. 
 
Social impact assessment 
In 2009 the Commission revised the guidelines on impact assessments20. We could argue 
that the impacts on the public sector / public services should be more explicitly assessed. 
This indeed is one of the conclusions of the survey we carried out with ETUI-REHS on 
“Trade union rights in the public sector” where it is recommended that “In more general 
terms, EPSU and its affiliates could also consider calling for a “public sector assessment” (as 

                                                 
18 For EC communication see http://www.beyond-gdp.eu/.  The  French Government also commissioned a study 
on ‘the measurement of economic performance and social progress’ see http://www.stiglitz-sen-
fitoussi.fr/documents/rapport_anglais.pdf 
19 see report  by Fabrizio Barca for DG Regio http://ec.europa.eu/regional_policy/policy/future/barca_en.htm 
20 For general impact assessment framework   
http://ec.europa.eu/governance/impact/commission_guidelines/commission_guidelines_en.htm 
For guidelines: http://ec.europa.eu/governance/impact/commission_guidelines/docs/iag_2009_en.pdf 
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is now done for SMEs) in relation to all relevant proposals for EU legislation and to reports on 
the implementation of this legislation.”  
 
The Spring Alliance, an EU coalition of trade unions, environmental groups and social 
NGOs21  also call for a revised process to drawing up EU trade mandates and better social 
impact assessment.  
 
The EU sectoral social dialogue committees could also play a bigger role. Sectoral 
committee should routinely be asked for their opinion before the Commission concludes on 
way or another.  A recent example is the impact assessment on the Gas Security of Supply 
Directive. An impact assessment was made and the Commission concluded there were no 
social consequences, but the social partners in the Gas social dialogue committee were not 
asked for an opinion. 
 
 
The example of public broadcasting  
 
The SGI Protocol may help to strengthen the interpretation of existing EU law as well as 
influence new initiatives, for example, the Protocol on public broadcasting, agreed in the 
Amsterdam Treaty. This states that: The provisions of the Treaty establishing the European 
Community shall be without prejudice to the competence of Member States to provide for the 
funding of public service broadcasting insofar as such funding is granted to broadcasting 
organisations for the fulfillment of the public service remit as conferred, defined and 
organised by each Member State, and insofar as such funding does not affect trading 
conditions and competition in the Community to an extent which would be contrary to the 
common interest, while the realisation of the remit of that public service shall be taken into 
account22. 
 
Currently the European Commission is drawing up new State Aid rules and one proposal is 
to impose an obligation on Member States to carry out an ex ante assessment of any 
significant new service to be provided by public broadcasters. Furthermore, the Commission 
proposes that Member States will have to prove that any new service would have “clear 
added value for citizens”. Commentators have argued that both these obligations go beyond 
the requirements of the EC Treaty 23 and the wording of the Protocol. 
 
The SGI Protocol, in particular Article 1 could support Member States as it recognizes “the 
essential role and the wide discretion of national, regional and local authorities in providing, 
commissioning and organising services of general economic interest as closely as possible 
to the needs of the users.” 
 
 

EPSU is the European Federation of Public Service Unions. It is the largest federation 
of the ETUC and comprises 8 million public service workers from over 250 trade unions; 

EPSU organises workers in the energy, water and waste sectors, health and social 
services and local and national administration, in all European countries including in the 

EU’s Eastern Neighborhood. EPSU is the recognized regional organization of Public 
Services International (PSI). For more information on EPSU and our work please go to: 

http://www.epsu.org 

                                                 
21 See page 23 of Manifesto, http://www.springalliance.eu/images/manfinal.pdf 
22 Official Journal of the European Communities C 340/109, 10. 11. 97  
23 See for example European Broadcasting Union (EBU/UER).  
http://www.ebu.ch/CMSimages/en/leg_pp_broadcasting_communication_080509_tcm6-65353.pdf 


