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1. Legal basis
International level
Poland has ratified:

UN instruments?

International Covenant on Economic, Social and Cultural Rights
(ICESCR, Article 8)

International Covenant on Civil and Political Rights

(ICCPR, Article 22)

ILO instruments?

Convention No. 87 concerning Freedom of Association and Protection of the Right to
Organise

(ratification on 25 February 1957);

Convention No. 98 concerning the Right to Organise and to Bargain Collectively
(ratification on 25 February 1957);

Convention No. 151 concerning Labour Relations (Public Service)

(ratification on 26 July 1982).

Poland did not ratify

Convention No. 154 concerning the Promotion of Collective Bargaining

European level

Poland has ratified, in particular:

Article 11 (the right to freedom of assembly and association) of the European Convention
on Human Rights
(ratification and entry into force on 19 January 1993)3

Poland has ratified the European Social Charter of 1961 but has not accepted Article 6(4)
(the right to collective action)
(ratification on 25 June 1997 and entry into force on 25 July 1997);*

Poland has signed but not yet ratified the Revised European Social Charter of 1996
(signature on 25 October 2005).°

Poland has also not ratified

the Collective Complaints Procedure Protocol.
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National level

The Constitution of Poland

Article 59(3) of the Constitution of 2 April 1997, states that: ‘Trade unions shall have the
right to organise workers’ strikes or other forms of protest subject to limitations specified by
statute. For protection of the public interest, statutes may limit or forbid the conduct of
strikes by specified categories of employees or in specific fields.’®

The Polish Constitution guarantees the right to strike in its Chapter Il on ‘The Freedoms,
Rights and Obligations of Persons and Citizens’ — ‘Political Freedoms and Rights’. It has been
widely recognised by academics that the right to strike is a basic human right (or freedom).’

Two main consequences have been identified in this respect.

First, the right to strike is difficult to restrict. According to Article 31(3) of the Constitution,
‘Any limitation upon the exercise of constitutional freedoms and rights may be imposed only
by statute, and only when necessary in a democratic state for the protection of its security or
public order, or to protect the natural environment, health or public morals, or the freedoms
and rights of other persons. Such limitations shall not violate the essence of freedoms and
rights.’

Second, in accordance with the in dubio pro libertate principle, any doubts that may arise
when interpreting the provisions on strikes must be decided in favour of, not against, the
constitutionally protected right to strike.®

Applicable laws

e In general : Article 17(1) of the Collective Labour Dispute Resolution Act (CLDRA) of
23 May 1991 states that: ‘A strike is a collective work stoppage by employees for the
purpose of settling a dispute concerning interests referred to in Article 1’ and defines
such a dispute as concerning ‘conditions of work, wages or social benefits as well as
union rights and freedoms of employees or other groups of workers entitled to trade
union membership.”® A strike may be called only as a last resort (ultima ratio)° and
only with the aim of concluding a collective agreement.!!

e Specific regulations for the public sector : Article 19(1) to (3) of the CLDRA prohibits
the right to strike for persons employed in state authorities, government and self-
government administration, courts and public prosecutors’ offices, as well as in
certain professions or workplaces as listed in section 4 below.

e Farmers have a right to protest in accordance with specific rules set by farmers’ trade
unions.!?

e Collective agreements and trade union rules of procedure do not constitute a legal
instrument which guarantees or regulates the right to strike. However, a decision to
call for collective action could, by law, be made conditional on the approval of a trade
union’s national board (higher body).13
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2. Who has the right to call a strike?

Under Polish law, a strike may be called only by a trade union.* Even if there is no trade
union in the enterprise or if the union is completely inactive, workers still do not have the
‘right to organise a strike’ themselves or by forming an ad hoc strike committee.’®> Some
critics claim that the monopoly of trade unions to organise strikes is somewhat ‘academic’
given that a total of only 10 workers is required to establish a trade union.'® However, others
have emphasised that approximately 40% of the national workforce work for micro-
enterprises (with 1-9 employees) and therefore have no direct access to union
representation, as the threshold for a basic organisational unit of trade unions (company-
level union) is determined by the Trade Unions Act at 10 eligible employees. As a
consequence, these workers have no right to industrial action.!’

Where more than one union is operating within an enterprise, each trade union (even the
smallest one) may raise a dispute and call a strike regardless of the opinion and legal
positions of the other unions.8
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3. Definition of strike

The CLDRA provides for the following types of collective action:*°

Regular strike, as defined by Article 17(1) of the CLDRA,;

A strike is a collective work stoppage by employees to settle a collective dispute with
the employer relating to working conditions, wages, social benefits as well as union
rights and freedoms.?°

Sympathy strike : according to Article 22 of the CLDRA, in order to defend the rights
and interests of workers who do not enjoy the right to strike, trade unions in other
workplaces may initiate a solidarity strike not exceeding one half of a working day;

Warning strike : according to Article 12 of the CLDRA, if the mediation process does
not appear to be leading to a resolution of a collective dispute within the legal time
frame (14-day period from notification of the strike demands), the trade union that
has initiated the collective dispute has a right to call a one-time warning strike lasting
no longer than two hours;%!

The CLDRA provides that other forms of protest action can be resorted to if the legal
proceedings envisaged by the CLDRA produce no result, despite having been duly
performed.?? Although these ‘other forms of protest action’ are not explicitly named,
they do have to meet the following conditions: they must not endanger human lives
or health, they must not cause an interruption of work and they must not violate the
law.2> Employees who do not enjoy the right to strike are also entitled to resort to
these ‘other forms of protest action’.?*

Other types of strike/collective action are problematic because of a lack of statutory
regulation. The following has been observed by some academics:

Go slows and work-to-rule: the prevailing view in the legal literature is that these
kinds of action do not represent a form of strike but rather ‘other forms of protest
action’.?> Some have argued that go-slow action should be regarded as illegal
because, according to the Labour Code, an employee is obliged to ‘perform work
conscientiously and carefully’.?® It therefore follows that a go-slow protest must be
unlawful because it does not respect the legal order. Similarly, it has been alleged
that work-to-rule action contradicts the employee’s duty by exposing the employer
to damages.?’

Rotating strike: the CLDRA does not explicitly exclude the possibility to stage a
rotating work stoppage. However, there have been no cases of dispute resolution
involving rotating strikes, and academics have failed to reach a definitive conclusion
on the admissibility of this kind of industrial action in Poland.?® Some have argued
that, since a rotating strike is a strike (within the meaning of Article 17 of the CLDRA)
and not any other form of industrial action (within the meaning of Article 25(1) of the
CLDRA), there can be no convincing arguments against the right to organise a
rotating strike.?®
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Occupation of an enterprise’s premises (commonly known as a sit-down strike): the
legal literature identifies two situations: the first is where employees are present at
the employer’s premises without his consent, while the second is where striking
employees prevent other workers from working.3° It has been claimed that the
second situation is illegal because it not only contradicts Article 21(1) of the CLDRA3!
but also violates the substance of an employer’s right of ownership and the freedom
to work of non-strikers. Moreover, occupying premises without the owners’ consent
is interpreted as an unlawful strike.3?

Blockades and picketing are not expressly regulated by the CLDRA. However, if
blockades and picketing meet the requirements set out in Article 25 of the CLDRA
(other forms of industrial action), then they are permitted.33

Strikes of a purely political nature are not regarded as strikes but as a form of public
manifestation and fall outside the scope of the CLDRA.3* However, in practice, it is
difficult to conceive of a ‘purely political strike’, as often trade unions’ demands are
at once political, economic and occupational in nature, and a great deal depends on
the specific circumstances of a given case.®®
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4. Who may participate in a strike?

e All employees may take part in a strike regardless of their trade union membership
or any potential legal benefits to be gained from engaging in industrial action. This
means that persons belonging to a trade union other than the union which is party to
the strike are entitled to participate in the strike.3®

e Article 6 of the CLDRA has extended the scope of persons who are entitled to
participate in a strike to members of agricultural production cooperatives, persons
who perform work on the basis of an agency contract if they are not employers and
persons who perform home-based work.3” As the result of extending the right to
form trade union to persons working for remuneration other than employees,
provisions of CLDRA concerning employees apply accordingly to persons working for
remuneration as defined in Article 1-1p.1 Trade Union Act.3®

e Approximately 40% of the national workforce works for micro-enterprises (1-9
persons) and therefore has no direct access to union representation, as the threshold
for a basic organisational unit of trade unions (company-level union) is determined
by the Trade Unions Act at 10 eligible employees. As a consequence, these workers
have no right to industrial action.

Limitations to the right to strike
The general rules on the right to strike include the following:3°

e The CLDRA? lays down the rule of ‘rationality/proportionality’, stating that: ‘When
taking the decision to call a strike, the party representing employee interests shall
ensure that demands are commensurate with the losses that the strike entails.” The
actual meaning of this rule is rather vague and is subject to legal uncertainty; its
precise meaning will have to be adjudicated by the courts.*!

e The ultima ratio rule refers to the obligatory use of two procedures prior to strike
action: negotiation and mediation.*?

e Under the subject matter rule, a collective dispute, and consequently a strike, may
concern only those interests referred to in Article 1 of the CLDRA (see section on
applicable laws above).*?

e According to the ‘rule of identical demands’, so named by the Supreme Court, every
single demand must be notified to the employer in advance of any strike action, after
which no further demands may be made; it is, however, acceptable to raise
alternative claims or demands which are smaller than those originally notified.**

Public sector and essential services

The right to strike is denied to the following categories of workers:#
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e Article 19(3) of the CLDRA provides that: ‘Persons employed in State authorities,
government and self-government administrations, courts and public prosecutors’
offices shall not have the right to strike.’4®

e The provisions of Article 19(3) have been criticised as being in contradiction with
international standards, especially ILO Conventions No. 87 and No. 151.47 It has
further been claimed that this prohibition of strikes appears excessive and void of
legal or reasonable grounds, especially in case of manual workers or auxiliary staff
(i.e. workers who do not exercise authority in the name of the State); and that Polish
law does not provide any compensatory guarantees for workers listed in Article 19(3)
of the CLDRA.*8

e Article 19(2) of the CLDRA provides that: ‘Strikes shall be prohibited for the Agency of
Internal Security, the Intelligence Agency, in units of the Police, Armed Forces of the
Republic of Poland, Prison Service, Frontier Guard, Custom Service as well as units of
the fire brigades.’

e Article 19(1) of the CLDRA provides that: ‘Any work stoppage because of the strike
that affects positions, equipment and installations where the interruption of work
constitutes a threat to human lives or health or to the security of the State shall be
prohibited.’*®

e According to Article 21 of the CLDRA, during a strike, the manager of the enterprise
must not be hampered in the performance of duties and exercise of rights in relation
to employees not taking part in the strike as well as to the extent necessary to ensure
the protection of property and continued operation of the structures and
installations, whose interruption would constitute a threat to human life or health.
Strike leaders must cooperate with the manager.

Polish law provides only a very general definition of ‘essential services’, and the CLDRA itself
fails to list such services.”® Some argue that this may lead to legal uncertainty, while others
highlight the possibility of referring to relevant opinions of the Freedom of Association
Committee of the Governing Body of the ILO.>! Under Article 59(4) of the Constitution, ‘The
scope of freedom of association in trade unions and in employers’ organisations may only be
subject to such statutory limitations as are permissible in accordance with international
agreements to which the Republic of Poland is a party.’>?

The ILO has defined ‘essential services’ in the strict sense of the term as those services ‘the
interruption of which would endanger the life, personal safety or health of the whole or part
of the population’.>?
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5. Procedural requirements

e Strike action should be regarded as a last resort and may not be declared without
having previously exhausted all possibilities for settlement of the dispute in
accordance with the statutory rules which, inter alia, specify the requirements for
negotiations. Should these negotiations fail, mediation must be pursued before the
trade union may call a strike.>*

e Strike ballot: a strike in an enterprise may be called by a union only after the
approval of the majority of voting employees, provided that at least 50% of the
workers employed in the enterprise took part in the strike ballot.>> A multi-enterprise
strike is declared by the trade union indicated in the statute, after approval by the
majority of voting employees in each enterprise in which the strike is to take place,
provided that, in each of these enterprises at least 50% of employees participated in
the voting.>®

e As the result of extending the right to form trade union to persons working for
remuneration other than employees, provisions of SCLDA concerning employees are
applied accordingly to other persons working for remuneration. Thus, all persons
working for remuneration, not only employees, have a voting right during a ballot on
a strike action.>”

e The procedure for holding a strike ballot is essentially considered an internal matter
for the trade unions. The law requires only that the ballot does not preclude
employees from expressing their free will. Given that the lawfulness of a strike is
conditional on a free declaration of intent by employees, the court may find that this
rule was violated and that, as a result, this constitutes a reason for qualifying a strike
as unlawful.>®

e Notice of a strike must be given at least five days in advance.>®

e All possibilities under the conciliation and mediation procedures, lasting at least
14 days from the date on which the employer is given notice of strike action, must be
exhausted (‘cooling-off period’) before a lawful strike may be called.®® Where a
labour dispute arises, employers are obliged to launch immediate negotiations with
their employees. A strike may be called if the negotiations are ineffective or have not
been launched within 14 days following receipt of notice of the dispute. It is possible
to call a strike if, on conclusion of the mediation process, no agreement has been
reached.?! A strike may also be called without observing these rules if the illegal acts
of the employer have prevented negotiation or mediation, or if the employer has
terminated the employment contract with the trade union representative
responsible for leading the dispute.5?

e Article 4(2) of the CLDRA provides for a peace obligation, namely: ‘If the dispute
concerns the content of a collective agreement or other agreement to which the trade
union organisation is a party, and the purpose of the dispute is to amend the
agreement, such a dispute may not be entered and conducted prior to the date of
notice of termination of the agreement.’ In practice, if a trade union wishes to
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organise strike action in a dispute over a collective agreement or other agreement, it
should first terminate this agreement, wait until the day of expiry of the agreement,
initiate a trade dispute and then exhaust all possibilities for settlement of the dispute
in accordance with the rules laid down in Articles 7-14 of the CLDRA.®3

11
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6. Legal consequences of participating in a strike

Participation in a lawful strike

Participation in a strike organised in compliance with the applicable legislation does
not constitute a breach of the employee’s duties.®*

Employees who participate in a lawful strike retain their right to social benefits, as
well as other rights arising from the employment relationship, with the exception of
the right to remuneration. The length of the work stoppage is not deducted from the
length of employment in the establishment.®®

Employees not participating in a strike who are prevented from working because of
the strike are entitled to remuneration for the time spent not working resulting from
their personal remuneration grade setting out an hourly or monthly rate.®®

Trade unions have a right to set up a strike fund. How the fund should be managed
and used is an internal matter for the union. Strike funds are not subject to
execution.®’

Under Polish legislation, employers do not have the right to impose a lockout (even a
defensive lockout is not permitted).®® According to the Labour Code, a lockout is
regarded as a work stoppage brought about by the employer, and employees are
entitled to continue receiving their wages during the stoppage.®® There have been no
reported cases of a lockout in practice.”

Participation in an unlawful strike

Only a court may declare a strike illegal/unlawful.”* There is no procedure such as
‘no-strike injunction’ or interim interlocutory injunction under Polish collective labour
law.”?

Participation in an illegal strike can be regarded as a grave violation of an employee’s
duties, and this can lead to the termination of an employment contract without
notice. Only those employees who are at fault can be summarily dismissed. A fine
can be imposed for ‘unjustified absence’ and taking part in an illegal strike could be
considered as such an absence. The fine for each day of unjustified absence may not
be higher than one day’s remuneration of the employee, and in total the fines may
not exceed one tenth of the remuneration due to be paid to the employee.”?

Strike organisers are liable, in accordance with the rules determined in the Civil Code,
for all damages resulting from a strike or other protest action organised contrary to
the provisions of the CLDRA.”* The term ‘organiser of a strike’ refers first and
foremost to trade unions because only trade unions may be party to a dispute.””
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Any person who impedes the initiation or conduct of a lawful strike is subject to a
fine or imprisonment. The same applies to those conducting unlawful strikes.”®

Liability for damages caused to an employer or third party by an employee who does
not responsible for directing the strike action and is not the organiser of the strike is
regulated by the protective provisions of the Labour Code which are applicable
regardless of whether a strike is legal or illegal.”” However, ‘if an employee has
intentionally caused damage, he/she is obliged to compensate for it in full.”’®

A trade union that organises an illegal strike cannot be deprived of its rights.
However, if the court holds that the trade union authority pursues activities which
are in contradiction with the law (including an illegal strike), the court will set a
period of at least 14 days for the authority to comply with the law.”® If this period
expires with no effect, the court may set a new date for elections to the trade union
authority under the pain of suspending the activities of that authority.

Finally, if all the above-mentioned measures prove to be ineffective, the registry

court, upon a motion of the Ministry of Justice, will issue a decision removing the
trade union from the register.

13
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7. Case law of international/European bodies
International Labour Organization (ILO)

The Committee of Freedom of Association (CFA)
There are no recent decisions of the CFA with regard to the right to strike.

In a previous case relevant to the right to strike, the CFA decided as follows:

CFA, Case No. 3111, the Independent and Self-Governing Trade Union (NSZZ)
‘Solidarnos¢’ v the Government of Poland, Report No. 378, June 2016%°

In a communication dated 14 January 2015, the complainant organisation NSZZ ‘Solidarnos¢’
denounced a lack of proper implementation by the Polish Government of ILO Conventions
Nos 87 and 151 into Polish legislation (Act on Trade Unions of 23 May 1991, and the Act on
Collective Labour Disputes (CLDRA) of 23 May 1991). The complainant alleged that the
Government:
(i) violates Convention No. 87 by limiting parties on the employers’ side of a
collective dispute and of the strike to the employer within the meaning of the
Labour Code, and Convention No. 151 through the lack of provisions that
would recognise ‘public authorities’ as a party of the dispute for civil servants;
(ii) violates Convention No. 87 through the lack of legal regulations allowing
trade unions to organise strikes on socio-economic issues and general strikes
and;
(iii) violates Convention No. 151 through depriving some of the employees in the
state governing bodies and local government, courts and prosecutors’ offices
of the right to strike.

In its Definitive Report No. 378 of June 2016, the CFA invited the Governing Body to approve
the following recommendations:

(a) concerning the definition of the party to a collective labour dispute, the Committee
requested the Government to take the necessary steps to ensure that the party to a
collective labour dispute on the employer side can be clearly identified and has the
authority to make concessions and take decisions concerning wages as well as terms and
conditions of employment;

(b) as regards general strikes or strikes on socio-economic issues, the Committee requested
the Government to take the necessary measures in order to ensure that workers’
organisations are able to express, if necessary, through protest actions, more broadly,
their views as regards economic and social matters affecting their members’ interests;

(c) with respect to the restrictions on the right to strike in Article 19 of the CLDRA, the
Committee invited the Government to consider establishing a procedure:

(i) for determining which public servants enumerated in Article 19(3) of the
CLDRA and in Article 2 of the Civil Service Act are exercising authority in the
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name of the State and for whom the right to strike could therefore be
restricted;

(i) for determining the cases where an interruption of work would be deemed a
hazard under Article 19(1) of the CLDRA and where the right to strike would
thus be prohibited or restricted and;

(iii) for defining minimum services where appropriate;

(d) the Committee referred the legislative aspects of this case to the Committee of Experts
on the Application of Conventions and Recommendations.

Committee of Experts on the Application of Conventions and Recommendations (CEACR)

e Through its Observations®! on the application of ILO Convention No. 87, the Committee
of Experts on the Application of Conventions and Recommendations (CEACR) noted
that Article 78(3) of the Act on Civil Service forbids civil servants to participate in strikes
or actions of protest interfering with the normal functioning of the office. The CEACR
generally recalled that restrictions to the right to strike in the public sector should be
limited to public servants exercising authority in the name of the State.??

e Observation (CEACR) - adopted 2018, published 108th ILC session (2019)33

The Committee had previously noted that section 78(3) of the Act on Civil Service forbids
civil servants from participating in strikes or actions of protest interfering with the normal
functioning of the office. The Committee had trusted that the Government would consider
establishing a procedure for determining exactly which public servants enumerated in
section 19(3) of the Collective Labour Disputes Act and in section 2 of the Act on the Civil
Service were exercising authority in the name of the State and for whom the right to strike
could therefore be restricted. In this regard, the Committee suggested that a tripartite body
could be established with the responsibility of identifying the relevant public servants, and
that any disagreement could be settled by an independent body.

The Committee noted the recommendation to the same effect made by the Committee on
Freedom of Association in Case No. 3111 (see Report No. 378, June 2016, paragraphs 647—
718). The Committee welcomed the Government’s indication that a draft law dealing with
the right of public employees to strike was submitted to the Council of Ministers. The CEACR
requested the Government to provide information on all progress made in amending the Act
on Civil Service so as to ensure the right to strike of civil servants, with the only possible
exception of public servants exercising authority in the name of the State.

e Direct Request (CEACR) - adopted 2018, published 108th ILC session (2019)3*

The Committee noted the conclusions and recommendations of the Committee on Freedom
of Association in Case No. 3111 drawing the legislative aspects of the case to the attention of
the Committee of Experts (see Report No. 378, June 2016, paragraphs 647-718). The
Committee noted, in particular, sections 1 and 17 of the Collective Labour Disputes Act,
according to which, a collective dispute between employees and an employer or employers
may only relate to working conditions, wages, social benefits, union rights and freedoms of

15
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employees or other groups of persons who enjoy the right to organize, and that a strike is a
collective labour stoppage by employees for the purpose of settling a dispute concerning the
above-mentioned matters. The Committee considered that the occupational and economic
interests which workers defend through the exercise of the right to strike do not only
concern better working conditions or collective claims of an occupational nature, but also
the seeking of solutions to economic and social policy questions and problems facing the
undertaking which are of direct concern to the workers. The CEACR requested the
Government to take the necessary measures in order to ensure that workers’ organizations
are able to express, if necessary, through protest actions, more broadly, their views as
regards economic and social matters affecting their members’ interests.
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