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Plan

• In theory, EU social dialogue can and should protect and 
achieve new trade union rights

• In practice, deep-rooted structural obstacles and 
dysfunctionings stall progress and, in the long run, 
might harm trade union rights



Strong legal basis of EU social dialogue (1): 
information, consultation and negotiation

• a tool to shape social progress, EU minimum social standards via 

✓ 2 types of agreements (TFEU article 155), legally binding  and 
non-legally binding (autonomous)

✓ responses to EC consultation on legislative initiatives (art.154)

• A system of good governance: democracy at work

• A forum to exchange good practices and reach joint positions via 
statements, opinons, research

Trade unions and employers are potentially colegislators (horizontal 
subsidiarity)



Strong Legal basis of social dialogue (2) 

• Involvement of social partners in  transposition of directives 
(at least two)

e.g. TPWCD (art 14) in respect of EU law (incl, proportionality, 
legal certainty) and fundamental rights; core objective of the 
Directive; overall level of protection of workers.

• Role of social partners in implementing social directives via 
collective agreements e,g, DK



EU social dialogue and trade union rights

• Prerequisites for EU social dialogue: 

• Representativeness (and thus legitimacy)

• Right and ability to negotiate and sign agreements at 
national level

We would add:

• Freedom to join a union

• Capacity to implement agreements ( + role of labour
inspectors)

• Collective action



EU Charter of Fundamental Human Rights, 2000 : 
Hard-won trade union rights 

• Principles of law, same legal value as the treaties in line with ILO conventions 
and  ECHR provisions

• Art 12 : Freedom of assembly and of association “Everyone has the right to 
freedom of peaceful assembly and to freedom of association at all levels, in 
particular in political, trade union and civic matters, which implies the right of 
everyone to form and to join trade unions for the protection of his or her 
interests.”

• Art 27 : Workers' right to information and consultation within the undertaking in 
good time, in line with Union, national laws and practices.

• Art 28 : Right of collective bargaining and action “Workers and employers, or 
their respective organisations, have, in accordance with Union law and national 
laws and practices, the right to negotiate and conclude collective agreements at 
the appropriate levels and, in cases of conflicts of interest, to take collective 
action to defend their interests, including strike action”.



What is missing ? 

• Incentives for European employers to grant mandates for binding 
negotiations (unless EC carrot and stick i.e. it will legislate if 
negotiations fail)

• representativeness and capacity or even right to negotiate for some 
sectoral employers at national level

• EU right to strike  (TFEU article 153) or EU protective legal framework
on national right to strike/solidarity strike actions - violations or legal
proceedings by public authorities or companies, right to strike as 
obstacle to free movement of goods/services, rules on minimum 
service, EU (troika) interference with national collective bargaining

What is available is a (worker) right to withdraw labour in case of 
imminent, grave danger in1989 health and safety Directive (used during
Covid-19 pandemic e.g. Sweden, Belgium, France)



Social dialogue outcomes- cross-industry (1)

Treaty provisions on collective bargaining at EU level stem from  ‘historic’ 
agreement by the cross-industry social partners in 1991

1990s: legislative momentum of the cross-industry social dialogue :            
3 agreements/directives: parental leave, part-time work, fixed-term 
contracts – equal treatment principle and workers’ reps rights

2000s: slow decline: 1 agreement/directive amending 1994 agreement on 
parental leave

5 autonomous agreements (non-legally binding) : telework, gender 
equality, stress at work, violence and harassment,  and in 2020 on 
digitalization which might lead to sectoral agreements

Plenty of statements, opinions, joint lobbying/advocacy

Tripartite social summits



Social dialogue outcomes (2)

More binding results for the sectoral social dialogue since 1998 
• Transport (railway, civil aviation, maritime)  incl closing gap in 

information and consultation rights directive for seafarers
• Hospitals (EPSU and HOSPEEM): agreement/directive on sharp 

injuries prevention
• Hairdressers: heath and safety agreement, rejected by  EC 

(strong social class and gender dimensions)
• central government: agreement on trade union rights to 

information and consultation on restructuring, rejected by EC in 
2017

• Plenty of opinions, statements, policy guideines – most recently 
on Covid-19 pandemic- , joint lobbying/advocacy



Challenges (1)

Catch 22 situation 
• Capacity and willingness to negotiate agreements at EU level –One of the 

conditions for participation in a sectoral dialogue committee yet cross-
sectoral and some sectoral employers object to legally binding agreements 
at EU level or their members do not do collective bargaining at national 
level

• Capacity to implement ‘autonomous’ agreements at national level –Most 
EU sectoral social partner organisations have limited capacity to influence 
their national affiliates and monitor actions at national level

• interaction between the EU social dialogue and national level– if basic 
trade union rights are breached at national level, limited room for 
manoeuvre at EU level 

• Representativeness issue for employers but also for trade unions at 
national level



Challenges (2)

• European Commission shift from super supportive (political, 
financial and legal support) to obstructive – starting with
Barroso Commission 

• only financial support left

• Juncker Commission, « the President of social dialogue »… 
really?





EC rejects social partner agreement information and 
consultation rights in central government

• Agreement on information and consultation rights of trade union 
representatives on restructuring, OSH, gender equality, December 2015

• Concerns 9 million workers/civil servants

• Builds upon autonomous Agrement for a quality administration, 2012 which
states that « Public employers shall respect and facilitate trade union freedom 
and the resulting rights and duties as a guarantee of justice and social cohesion. 

• Responds to EC social partner consultation on review of 2002 Directive on 
information and consultation rights

• Not a perfect agreement but reflects a long-standing trade union priority amid  
austerity crisis and related restructuring

• equal treatment principle: plugs long-standing gap in EU directive on 
information and consultation rights that does not cover public administrations

• EU legal protection on trade union rights to information and consultation 



Court case EPSU Vs European Commission

• Afer two years of delaying tactics, EC  rejects the agreement in March 2017
• EPSU executive Committee decision to take the Commission to court, 2018
• First time a European trade union federation takes EC to court, case accepted (on the positive)
• Judgment (2019):
• vindicates EC’s discretionary power to decide if appropriate or not to put forward a SP agreement for 

Council decision (directive)
• Rejects criteria of representativity and legality 
• Questions legal status of negotiated social directives
• Agrees with EC: Too great diversity amongst governments and Information and consultation rules in a 

majority of EU countries
• Deems « civil servant » not like any other workers, national sovereignty (unlike EU caselaw on free 

movement of workers)
• Does not uphold art.28  in EU Charter of fundamental human right
➢ EPSU appeal is ongoing
➢ Public Opinion AG January 2021, confirms  first judgment, likely to influence final judgment before 

summer



Court case: chilling effect on social dialogue

• ETUI/labour law experts not happy about the opinion of AG
• Weak assessment of  Commission’s poorly argued rejection of the 

social partners’ request. 
• No sense of history of SD
• confirms EC hostility towards sectoral social dialogue, the 

hairdressers’ agreement was not an isolated episode.
• no longer reliable procedures and criteria for social dialogue 

agreements …up to the Commission. 
• Napoleonic view of the public administration
• ETUC Executive Committee adopted a statement Dec. 2020 refers to 

the “harm done by the European Commission refusing to put forward 
our agreements for adoption in the form of a directive”.

https://www.etuc.org/en/document/negotiating-fair-future-reinforcing-role-social-dialogue-resolution


Gothenburg Summit, November 2017

20 principles, incl Social Dialogue:

Social partners encouraged to conclude collective agreements …

Where appropriate social partner agreements shall be implemented at EU level and its MS



New Commission- EC action plan on EU Pillar of 
Social Rights, March 2021 (1)

• Social partners: 47 occurrences 

• Social dialogue:13 (esp managing social, green, digital 
transitions, socially responsible restructuring )

• Employers/entrepreneurs: 5

• Trade unions: 0 (as in European Pillar of Social Rights)



EC action plan on EU Pillar of social rights, March 2021 (2)
Recognises social partners’ important role in mitigating the impact of the pandemic, 
sustaining the recovery and managing future change in the labour market. 

Encourage public authorities to reinforce SD and consult SP on relevant policies and EU social 
partners to negotiate agreements on succesful transformation of labour markets

Commits to:  

• reinforce SD at national and EU levels incl. collective bargaining coverage (to prevent 
decline of membership). 

• Initiative to support social dialogue at EU and national levels in 2022 incl:

✓ award for innovative social dialogue practices; 

✓ information and visiting programme for young future social partner leaders;

✓ review of sectoral social dialogue at EU level – consultation until July 2021; 

✓ new supporting frame for  EU social partner agreements : this is welcomed

➢ tamely-worded, will take much more to nurture trade union rights



CONCLUSIONS
• Legal basis for trade union rights BUT structural/political obstacles at EU and  levels
• EC  confirms rules on social dialogue are not clear: political success due to EPSU court 

case but remains to be seen what the EC will produce 
• Armed and police forces not in any of the EU sectoral social dialogue committees
• More binding agreements, if not, evaluation of social dialogue needed ? Can we maintain  

status quo?
• Reducing business influence via EC expert groups, cronyism  
• improve representativeness and legitimacy – organising at national level with EPSU 

support and pressure from affiliates on their employers
• EU social policy gains undermined by trade, single market policies, exemptions and 

minimum service rules
• Strengthening collective bargaining provisions in EU directives e.g. whistleblowers’ 

protection directive, and in the making:  equal pay transparency directive, adequate 
minimum wages directive 

• Future of Europe conference, ETUC push for Social Progress Protocol, workers’ and 
citizens’ rights PREVAIL over economic freedoms


