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Background document for the hearing on the working time initiative 19/01/2017 

 

General remarks of the ETUC: 

- Not respectful to invite social partners on such a crucial topic one week before the 

event takes place 

- Why is this dossier all by a sudden so pressing, seen that is was dormant for nearly 

two years? 

 

What are the views of the social partners on this non-legislative initiative as 

presented? 

The proposal is for a non-legislative initiative. The ETUC supports this. The Commission 

has heard our repeated criticism, that the WTD, as well as the case law of the CJEU, is 

not being properly transposed in national legislation and enforced in the different Member 

States and that this should be the focus for action. 

Of course, the detailed content of the communication will be crucial to evaluate if this 

satisfies the ETUC demands in the field of working time. 

The starting point for any debate on working time must be the recognition that the EU and 

all its Member States have a double legal obligation, i.e. to ensure that every worker has 

a right to limitation of his working hours which is implemented in a way which respects his 

health, safety and dignity (Article 31 CFREU), and to progressively reduce (long) working 

hours, while improvements are being maintained (Article 151 TFEU). 

The Directive does not take the gender aspect into consideration. Working time 

arrangements must not undermine Article 33 par.1 CFREU on family and professional 

life, which provides i.e. that the family shall enjoy legal, economic and social protection 

and contribute to its achievement. 

The note of the European Commission explains that at the time the review of the Working 

Time Directive was sought to do several things, among those “prevent excessive 

regulatory burden”. The ETUC objects to this, this was not the driving force under the 

review process and does certainly not have its place in the communication. 

In particular, which provisions of the Working Time Directive are to be clarified in the 

interpretative communication in view of the needs and challenges that the social 

partners may identify when the Directive is implemented on the ground? 

 

1.) Scope 

The interpretation of the Directive needs to make it very clear, that the Directive applies 

to all workers. It applies per worker and not per contract. Guidelines should be developed 

to prevent the circumvention of working time rules by bogus-self-employment, online 

platform working and irregular working hour clauses. 
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2.) Article 17 I a) 

This derogation for managing executives or other persons with autonomous decision-

taking powers needs clear guidance in practice. It needs to be limited to persons with 

direct and final responsibility for the overall management of a corporate undertaking and 

who are authorised to engage the company and take corporate decisions, i.e. chief 

executive officers (or persons in comparable positions) and senior managers directly 

subordinate to the latter and persons who are directly appointed by a board of directors in 

public or private sectors. 

3.) Article 17 II – equivalent periods of compensatory rest 

It is essential that the CJEU case law is respected in this respect. Equivalent 

compensatory rest needs to be granted immediately after the shift. 

 

4.) Article 22 – individual opt out 

a. The communication needs to make very clear that the individual opt-out is not 

compatible with the basic principles of health and safety protection.  

b. Only two countries use still the general opt-out in its legislation, the UK and DK. 

(correct?) 

c. The communication needs to give the following guidelines to those countries 

using the general or sectoral opt-out 

 No employer requires a worker to work more than 48 hours over a seven-day 

period, calculated as an average in a four-month reference period, unless he 

has first obtained the workers’ agreement to perform such work.  

 An agreement given at the time of the signature of the individual employment 

contract, during the first four weeks of an employment relationship or during 

any probation period shall be null and void;  

 No worker shall be subject to any detriment by his employer because he is not 

willing to give his agreement to perform such work or because he has 

withdrawn his agreement for any reason;  

 Every worker shall be entitled to withdraw his agreement by informing his 

employer in writing. The notice period shall be the same as for the termination 

of the employment contract;  

 Where an employer is contemplating the use of the opt-out the process of 

information and consultation needs to be respected.  

 The employer keeps up to date records of all workers who carry out such work 

and adequate records for establishing that the provisions of that Directive are 

complied with;  

 The records are placed at the disposal of the competent authorities, which 

may, for reasons connected with the safety and/or health of the workers, 

prohibit or restrict the possibility of exceeding the maximum weekly working 

time;  

 The employer provides the competent authorities at their request with 

information on cases in which agreement has been given by workers to 

perform work exceeding 48 hours and adequate records for establishing that 

the provisions of this Directive are complied with.   
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5.) Clarification workplace 

 

With the changes on the labour market it is crucial to make clear that the workplace is 

where the worker is working. 

6.) Recall clearly the reference periods for the maximum working time 

The communication needs to clearly recall the reference periods as laid down in the 

Directive. 4 months by legislation and exceptions through collective agreements only but 

not longer than 12 months. 

7.) Explain case law 

 

The communication should clearly explain all the case-law following the interpretation of 

the CJEU, this specifically on on-call time and paid annual leave. 

 

The CJEU established that on-call time is working time: “Community law requires those 

hours of presence to be counted in their entirety as working time”. 

 

The CJEU clearly stated that the paid annual leave is an acquired right by a worker. Sick 

leave does not destroy this entitlement (18 months ceiling?) 

 

8.) New working realities 

The communication should as well consider the problem of intensification of work. It 

needs to be made clear that employers are responsible to limit and control working time 

and that the worker has the right to lock-off. 

On the other side of the scale the problem of precarious work and under employment 

needs to be raised. The communication should outline that employers must give notice to 

the workers sufficiently in advance, so that the workers can arrange their private life’s. 

9.) Work-life balance 

It is crucial for the communication to insist on the possibility of the workers to use the 

flexibility provided for by legislation and collective agreements for their needs. Working 

time should be adapted to the workers’ needs. 

The worker should have more time sovereignty and can plan and organise his life. 

10.) Health and safety 

 

The communication should remind the employers of their legal duties to assess the risks 

associated with their working time arrangements and to improve the shift work schedule. 

Rotating shifts should be organised in a movement forward and not the opposite (day, 

then afternoon, then night), broken shifts (for instance, part time short shifts) should be 

avoided as well as overtime and the timetable should be provided with sufficient 

anticipation. 

The communication should also consider the aspect of atypical working times, such as 

Sundays, Saturdays and during evenings and nights, such times which are usually 

devoted to rest and not work. Working at those times is impairing the safety, health, 

wellbeing and work-life balance. 


