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1.  Introduction: dealing with bribery by companies 

• A number of major institutions have taken recent initiatives to combat the global problem of bribery 

by companies to obtain contracts from public authorities.  

 

• These initiatives have important lessons and implications for how the EU’s own procurement 

guidelines should address this problem. 

 

• The same approach should also be applied to violations of social – or environmental – standards.  

 

2.  The European parliament resolution 

The EP resolution on Resolution on the communication from the Commission on public procurement in the 

European Union (COM(98)0143 - C4-0202/98) A4-0394/98 of Michel Tappin, refers to corruption in the 

following paragraphs: 

 

15.__ Welcomes the signing of the 1997 OECD convention on combating bribery of foreign public officials 

in international business transactions, and calls on the Commission to ensure that the simplification of the 

legal framework and the promised adaptation of it to the needs of a new electronic age shall not lead to any 

relaxation of anti-corruption measures; 

 

18.__ Welcomes the Commission's initiative to explore the possibilities for black and grey lists of 

companies which have been accused of fraud or corruption; calls on the Commission to consider the 

extension of these black and grey lists to cover companies accused of violations of social and environmental 

standards as well as corruption in Member States; these lists should be made available on the Internet for 

consultation by Member States and local and other public authorities; 

 

22.__ Stresses its belief that exclusions may be more effective than fines as a penalty for non-compliance 

with procurement legislation, and awaits with interest the Commission's investigation of the use of blacklists 

and other measures to combat corruption and to ensure compliance with social and environmental 

legislation; 

3.  OECD anti-bribery convention: the USA model 

A.  Fair competition between multinationals 

The OECD Anti-bribery Convention originated because the USA has legislation which criminalizes bribery 

by USA companies anywhere in the world (the 1977 Foreign Corrupt Practices Act (FCPA)). Other OECD 

countries, mainly  European, did not. Bribery by companies based in these countries was thus tolerated and 

even, through tax reliefs, encouraged. USA multinationals were perceived as being disadvantaged by this 

disparity, and so the OECD agreed to ‘level up’ the legal framework in all member states, to provide for fair 

competition. This agreement, the Anti-Bribery Convention (ABC), was signed at the end of 1998. 

B.  Enforcement as deterrent 

The ABC requires all OECD countries to criminalise bribery committed anywhere else in the world. The 

OECD is currently examining member states to ensure that they have not only introduced legislation, but 

also enforce it against offenders. 

C.  OECD – charter for whistleblowers? 

This search for enforcement has led the OECD to discuss providing protection for whistleblowers, 

worldwide. Trade unionists have been increasingly concerned about bribery because it corrupts democracy, 

undermines public services, and acts as an economic incentive for privatisation regardless of the public 
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interest.2  The trade union advisory committee (TUAC) and the employers committee (BIAC) have held 

discussions on this with the OECD Anti-Bribery Working Group which is responsible for implementing the 

ABC. Such protection would encourage whistleblowers to act as scrutineers against bribery – and so 

increase deterrence. 3 

D.  Enforcement weakness – in home country alone 

The weakness of the ABC is that the sanctions it envisages are criminal sanctions which can only be 

administered by the home state of the multinational concerned. These states, however, tend to see protection 

of their ‘home’ multinationals as a central part of national policy, and so enforcement is likely to be 

reluctant, at best. Even in the USA itself, prosecutions are rarely brought under the FCPA. 

 

4.  World Bank procurement guidelines – the Singapore model 

A.  Deterrence through procurement rules 

The World Bank’s action on bribery has taken a different route, that of threatening a ban on future contracts 

procured under the Bank’s auspices. This follows the approach of Singapore, for example, which imposes a 

5 year ban from all public contracts for any company convicted of bribery. 

 

In 1998 the World Bank introduced new rules on corruption into its procurement guidelines (see annexe). 

These guidelines are noteworthy for their simplicity and freedom from costly legal processes. 

 

 Administrative Process 

The guidelines do not require that a company be convicted of bribery in a court of law.  They state that 

“findings are made through an administrative process that permits the accused firm or individual to respond 

to the allegations.” This administrative process was explicitly used as the basis for listing the six firms so far 

declared to be ‘ineligible’. 

 Illegality not required to justify investigation 

The practices concerned need not involve any potential or actual illegality. The guidelines state simply that: 

“’corrupt practice’” means the offering, giving, receiving, or soliciting of any thing of value to influence the 

action of a public official in the procurement process or in contract execution”. Both of these provisions 

place far less onus of proof on the Bank: it requires only an administrative investigation, and the fact of 

bribery – not criminality. 

 Sanctions not discretionary 

The guidelines do not state that the Bank has discretion to ignore established facts. The guidelines simply 

state that “The Bank…. will declare a firm ineligible, either indefinitely or for a stated period of time, to be 

awarded a Bank-financed contract if it at any time determines that the firm has engaged in corrupt or 

fraudulent practices in competing for, or in executing, a Bank-financed contract”. 

 Published list: no complaints from companies 

The Bank publish the list of companies which are banned on their website. None of the companies 

concerned have taken legal action against this. 

 
2 For a detailed account of recent experiences with corruption, see “Privatisation, multinationals and corruption” by 

David Hall in Development in Practice, Volume 9, number 5, November 1999) 

 
3 Corruption and whistle-blowing – a background note for TUAC. By David Hall and Steve Davies. December 1999 
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B.  Generalisation of sanctions: to parent group and worldwide 

 Applicable to Parent Companies 

The World Bank’s list of ineligible companies specifically states that the bans cover the parent companies 

and their subsidiaries: “The firms listed here, as well as the firms which own or will own the majority of 

their capital, and any firm of which they own the majority of the capital, are ineligible to participate in 

World Bank-financed contracts.” 

 Globalised ban from all future contracts 

The other great feature of the bank’s rules is that a company which offends against them is penalised under 

all subsequent World Bank contracts, in any sector, in any country. This makes the sanctions far more 

powerful than those imposed under national law (a good example is the current Lesotho bribes case – see 

next paragraph). 

C.  Limitation: restricted to Bank-related offences 

The bank’s rules are however limited in two respects. They don’t formally provide for investigation of  any 

cases where the bank was not involved in financing; and they don’t formally provide for the Bank to apply 

bans where corruption has been established in other areas. 

 

These limitations are highlighted by the current case of the Lesotho Highlands water project where a number 

of multinationals – including multinationals such as AMEC, RWE, Bouygues, Suez-Lyonnaise, ABB, 

Impregilo – are being prosecuted for bribes paid in Lesotho.  

 

This tiny country can only impose fines or bans from future Lesotho contracts – not very great penalties. A 

ban by the World Bank following conviction in Lesotho would be a real penalty, with deterrent effect – but 

the Bank refuses to impose bans on these companies because technically most of the bribes were not on 

bank-funded contracts. Any convictions in Lesotho will therefore be painless for the multinational 

companies  concerned. 

 

5.  Other representations 

A.  EPSU 

In its contributions to different Commission papers EPSU (European Federation of Public Services Unions) 

has argued for the following measures: 

• the Commission should publish a “black list” on the Internet naming companies that have been convicted 

for corruption, or violations of environmental and social legislation in EU, CEEC and other countries. 

This would help public authorities, municipalities and others in valuing the bids. From discussions with 

local authorities it has become clear to EPSU that such a list would be appreciated in particular since 

transnational companies operate in so many countries. A European economy demands a European 

approach. The Commission could make this available on the internet in the same way as it uses the 

SIMAP system; 

• the Commission should spell out in the directives that any evidence of corrupt practices by the company 

before or after the contract award invalidates the contract; 

• likewise, violating social and environmental standards should invalidate a contract; to be fully effective, 

the Commission should lay down a so-called ”whistle-blowing” right which ensures that employees of 

companies or authorities reporting corrupt practices, violations of social and environmental standards are 

protected.  
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B.  Transparency International 

NGOs such as Transparency International have argued for more action against corruption such as 

blacklisting (TI working paper: Fighting Corruption: what remains to be done at EU level, Nov 1999) The 

main trust of their submission is that corruption needs to be fought against tooth and nail.  

 

TI says: "The most effective sanction usually is the "blacklisting" of companies that have violated the no-

bribery rules. This sanction should be applied generally throughout the EU(..). The EU should also consider 

holding companies (juridical persons) criminally liable; under present rules in most countries, only 

employees can be charged for criminal acts, even if they have acted on behalf of and under the clear 

directions of the company." (…) 

"TI is convinced that "blacklisting" is one of the most effective means of preventing corruption. Its 

announcement and, if necessary, a handful of exemplary cases would act as a major deterrent." TI advises 

that the EU should look at the World Bank system of blacklisting."  

 

Like OECD (see above), the Council of Europe and EPSU, TI argues for protection of whistle-blowers. This 

protection must cover workers in the public as well as the private sector. 

 

6.  Lessons for the EU 

A.  Enable bans on companies banned or convicted by other authorities 

The European Commission addressed corruption related to procurement in its Communication Public 

Procurement in the EU (COM (98) 143 of March 1998.  The Directives have possibilities to exclude 

companies such as non-payment of social security contributions, tax evasion and grave professional conduct. 

In the Communication the Commission mentions a possibility for public bodies dealing with procurement to 

enter so-called anti-corruption pledges with a similar obligation for contractors that they will not engage in 

bribery to obtain contracts. 

 

The sanction of banning from future Bank-financed projects is simple and economically powerful. However, 

a similar ban applied by an individual public authority in Europe would have nothing like the same effect.  

 

EU Procurement rules should enable authorities to implement bans based on corruption findings by other 

authorities or in other contexts. One version of this would be to say that a public authority can ban any firm 

from tendering if it or its parent or any associate has been the subject of either (a) a court conviction for 

corruption anywhere in the world or (b) a published ban by any other public authority in the world eg the 

World Bank. 

B.  Shared public lists of bans and convictions 

The maintenance of such a list in the EU would obviously have a powerful effect, especially if it was clear 

that authorities could use it to ban firms from tendering. Preferably it should be a central EU record of all 

bans, convictions and current investigations by public authorities anywhere in Europe, or worldwide– 

maintained perhaps as an extension of the TED service? Even without a central authority doing this, if all 

public authorities were enabled to publish such a list, in a common format, it would enable cross-referencing 

to be done and a shared list built up. 

 

7.  Extension to violations of social standards: the European Parliament position 

The European Parliament is in favour of such lists. It further recommends that such lists are extended to 

include companies accused of violations of social standards in paragraph 18 of its resolution. In paragraph 

13 it refers to a number of norms that are seen as relevant, and in paragraph 14 it goes even further and 

refers to the relevant labour legislation and contractual obligations. Union derecognition, anti-union 

activities, opposition to the establishment of a European Works Council and not following the appropriate 
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collective agreement would be reasons to ban companies from procurement. Certainly also companies acting 

like Renault would have to be considered as failing to meet established social standards. 

 

The relevant EP paragraphs are: 

 

13.__ Considers that criteria must be included in the directives on public procurement requiring the authority 

awarding the contract to comply with ILO Conventions 87, 98 (right to join professional organisations and 

to conclude collective agreements), 29, 105 (ban on forced labour), 111, 100 (equal pay for equal work and 

ban on discrimination), 138 (child labour) and 94 (social criteria in public procurement contracts) and with 

the relevant Community legislation, national legislation or collective agreements; considers that these 

criteria must be set by means of a dialogue with the European social partners; 

 

14.__ Calls on the Community institutions, in their public procurement procedures, to comply in full with 

the obligations required by law, agreement and contract on employment protection and conditions of 

employment which are applicable in the place where the work is to be carried out; 

 

It is clear that a link could also be made with violations of environmental standards. 

 

8.  Recommendations 

We recommend that:  

 the Commission and European institutions including EBRD and EIB establishes clear and public 

guidelines and criteria regarding bribery in public procurement and how to deal with them, for example 

based on the model of the World Bank. 

 the procurement directives make clear provisions for all public authorities in Europe to exclude 

companies that have engaged in bribery and violation of social standards anywhere; and that contracts 

that have been won because of this can be invalidated and terminated. 

 The directives either include whistle-blowers protection clauses or refer to the appropriate conventions 

 A "blacklist" is published of companies involved in corruption and violation of social standards on the 

appropriate website of the Commission. 

 the Commission consult with the appropriate social partners at inter-sectoral and sectoral level such as 

construction industry and local government sector regarding appropriate whistle-blowers protection and 

social clauses. 



PSIRU     psiru@psiru.org     05/08/21  
 

 

9.  Annex: World Bank procurement guidelines and listing of ineligible firms 

(from World Bank website http://www.worldbank.org/html/opr/procure/debarr.html    04 November 1999) 

 

A.  Excerpts from the Procurement Guidelines 

 

The World Bank will declare a firm or an individual ineligible to be awarded a Bank-financed contract if the 

Bank finds that the firm or individual has engaged in corrupt or fraudulent practices. Such findings are made 

through an administrative process that permits the accused firm or individual to respond to the allegations.  

 

The relevant excerpts of the 1996 Guidelines for Procurement under IBRD Loans and IDA Credits 

follow:  

 

"Fraud and Corruption  

 

1.15. It is the Bank's policy to require that Borrowers (including beneficiaries of Bank loans), as well as 

Bidders/Suppliers/Contractors under Bank-financed contracts, observe the highest standard of ethics during 

the procurement and execution of such contracts. In pursuant of this policy, the Bank:  

   

(a) defines, for the purposes of this provision, the terms set forth below as follows:  

   

(i) "corrupt practice" means the offering, giving, receiving, or soliciting of any thing of value to influence 

the action of a public official in the procurement process or in contract execution; and  

 

(ii) "fraudulent practice" means a misrepresentation of facts in order to influence a procurement process or 

the execution of a contract to the detriment o the Borrower, and includes collusive practices among bidders 

(prior to or after bid submission) designed to establish bid prices at artificial, non-competitive levels and to 

deprive the Borrower of the benefits of free and open competition;  

 

[(b) (c)]  

 

(d) will declare a firm ineligible, either indefinitely or for a stated period of time, to be awarded a Bank-

financed contract if it at any time determines that the firm has engaged in corrupt or fraudulent practices in 

competing for, or in executing, a Bank-financed contract; and [ ]" 

 

B.  World Bank Listing of Ineligible Firms: Fraud and Corruption 

 

(Last update: November 2, 1999) 

The firms and individuals listed below are ineligible to be awarded a World Bank-financed contract for the 

periods indicated because they were found to have violated the fraud and corruption provisions of the 

Procurement Guidelines or the Consultants Guidelines. These findings were made through an administrative 

process that permitted the accused firms and individuals to respond to the allegations.  

 

In the case of a firm, ineligibility extends to any firms which own the majority of its capital or any firms of 

which it owns the majority of the capital. In the case of an individual, ineligibility extends to any firm of 

which the individual owns the majority of the capital.  

 

 

   

http://www.worldbank.org/html/opr/procure/debarr.html#Procurement
http://www.worldbank.org/html/opr/procure/#Procurement
http://www.worldbank.org/html/opr/procure/#Consultant
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Name of Firm & Address 

Ineligibility Period 

Grounds 
From To 

Canadax Technologies   

of Verdun, Quebec, Canada  
March 16, 1999 Permanent Procurement 

Guidelines 1.15(a)(ii) 

Pierre Savignac   

of Verdun, Quebec, Canada 
March 16, 1999 Permanent Procurement 

Guidelines 1.15(a)(ii) 

Pradeep S. Nair   

of London, United Kingdom 
April 8, 1999 Permanent 

Procurement 

Guidelines 1.15(a)(ii) 

Crown Sakura, Ltd.   

of London, United Kingdom 
April 8, 1999 Permanent 

Procurement 

Guidelines 1.15(a)(ii) 

Chase Berkeley Cavendish, 

Ltd.   

of London, United Kingdom 
April 8, 1999 Permanent 

Procurement 

Guidelines 1.15(a)(ii) 

Amani B.P., Ltd.   

of London, United Kingdom 
April 8, 1999 Permanent 

Procurement 

Guidelines 1.15(a)(ii) 

Berga, S.p.A   

of Quinto di Treviso, Italy 
April 12, 1999 October 12, 2000 

Procurement 

Guidelines 1.15(a)(ii) 

Case Technology Limited of 

Watford, Hertfordshire, United 

Kingdom 
June 25, 1999 Permanent 

Procurement 

Guidelines 1.15(a)(i) 

Nepostel Consultancy B.V.   

of Leidschendam, The 

Netherlands  

June 25, 1999 June 24, 2002 Consultant Guidelines 

1.25(a)(ii) 

All Nippon Engineering 

Corporation (ANEC) of 

Yokohama, Japan 
October 27, 1999 Permanent 

Consultant Guidelines  

1.25(a)(i) 

Penmacs Corporation   

of Yokohama, Japan 
October 27, 1999 Permanent 

Consultant Guidelines  

1.25(a)(i) 

Nikko Research Center, Ltd.  

of Tokyo, Japan 
October 27, 1999 October 26, 2004 

Consultant Guidelines  

1.25(a)(i) 

Nikko Research Center 

(America)  

of Washington, D.C., USA 
October 27, 1999 October 26, 2004 

Consultant Guidelines  

1.25(a)(i) 

International Access 

Corporation   

of Washington, D.C., USA 
October 27, 1999 October 26, 2004 

Consultant Guidelines  

1.25(a)(i) 

 


