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EPSU welcomes the Commission paper to clarify the relationship between concessions, 
different forms of public-private partnerships and the public procurement regime. EPSU 
commented extensively on the Communication of the Commission on Public 
Procurement in the European Union, Com (98) 143, 11 March 1998. Much of our 
contribution focused on concessions and public-private partnerships and we refer to that 
position for background. 
 
We have the following comments on the Commission Interpretative Communication  
On Concessions under Community Law on Public Contracts XV/B 24 February 
1999 
 
1. Commission has an ideological bias, prefers profit over the needs of the poor 
Public - private partnerships and concessions are much spoken about. The use of 
private funds is encouraged to meet the needs for high-quality and renewed public 
services and infrastructures. Public authorities are encouraged to seek "creative financial 
constructs" to fund infra-structural projects and to operate public services. We are 
concerned that the Commission has unquestioningly joined this chorus. 
 

"The Commission regards recourse to private investment for public infra-structure 
projects as a positive factor, which must be promoted while ensuring that it 
complies with Community law" (p3.) 

 
The Commission mixes two issues here. It is the role of the Commission to ensure that 
where public-private partnerships, and concessions in particular are utilised, their use 
complies with Community law. EPSU supports that.  
 
It is an entirely different matter and a violation of the Treaty if the Commission expresses 
a judgement on the preference for private finance over public investment. In doing so the 
Commission expresses a preference for citizens to pay a profit margin for the use of 
public services. These profit margins or rates of return on capital are nowadays of 12-



15%.  It will be the citizens who will pay for this “added value”. The Commission does not 
indicate how it believes the poor can be protected and public service standards be 
guaranteed when private contractors run public services. 
 
The Treaty instructs the Commission to be neutral. EPSU and the European Parliament 
have stated that the Commission is to indicate the relationship between the new Treaty's 
obligation on public services and public procurement. The Draft Communication fails to 
do so.  
 
2. Commission does not know the reality 
While promoting private finance on the one hand, the Commission's text concentrates on 
the legal aspects on the other. Thus avoiding a debate on the merits of private 
investment for essential services in areas such as refuse collection, supply of drinking 
water, cleaning and care in hospitals etc. The wider implications of private, and 
increasingly trans-border finance in the form of concessions for regulation, access to 
services, affordability and social and economic cohesion are ignored.  
 
EPSU argued against the use of the current public procurement regime to cover public 
service concessions in its position on the Communication of the Commission on 
Public Procurement in the European Union, Com (98) 143, 11 March 1998.  The 
framework conditions are not such that the system could work to the benefit of users.  As 
the draft Communication does not deal with the aforementioned issues we see no 
reason to change our position.  
 
EPSU referred to research by the French Cour des Comptes and the Public Services 
International Research Unit that has pointed out many of the draw backs of concessions. 
EPSU cited the Polhemsgården case in Sweden. These lessons for regulation and 
quality criteria are ignored.  
 
The Commission also disregards the fact that in areas such as refuse collection, drinking 
water supply, urban bus transport, cleaning and catering concessions and waste water 
treatment, the number of European wide actors is limited due to the large financial sums 
private companies need for investment. Companies like Vivendi and Suez-Lyonnaise 
des Eaux are the dominant players in water supply and treatment and refuse collection, 
while Vivendi is a dominant European player in urban and rail transport and Suez-
Lyonnaise is a dominant player in electricity and gas. 
 

The record of public-private partnerships for local economic development in 
addressing poverty and inequality in U.S. and UK cities is very mixed. There is a 
considerable and growing body of evidence which suggests that the greater 
portion of the public money spent on such partnerships produces, at best, no 
significant effect on the urban poor. At worst, much of the expenditure may 
actually lead to increased poverty by diverting public money and energies away 
from service delivery, subsidising corporate profits, and increasing social 
exclusion. In order to understand why this is happening it is necessary to be 
realistic about the capacity for local action in the context of national and 
international trends, especially the polarising and destabilising impact of 
globalisation. On the positive side, there are certain kinds of local partnership 
which do show some promise, even in the current economic climate. However 
these require us to reconsider our conventional wisdom regarding the definitions 
of ‘public’ and ‘private’ and the popular view that decentralisation is always good 



for local people. In order to understand more about the impact and potential of 
these ‘equity-based’ partnerships, we need a new approach to evaluation, which 
takes account of the power relations implicit in local governance structures, 
without losing sight of the hard core quantitative issues relating to wealth and 
income. Unfortunately there is a vast chasm which separates empirical and 
theoretical work on public private partnerships with current practices in the United 
States, and, in recent years, Britain. It is no exaggeration to say that the practice 

lags the evidence by about 25 years. 

Research Report for UK Department for International Development, Economic and Social 
Research Management Unit: Public-Private Partnerships for Local Economic 
Development and their Impact on Poverty and Inequality by Ben Cashdan, International 
Organisation Development, 30/11/98 

 
 
The Commission Communication, like the Commission’s work in this particular area in 
the past, lacks a sound empirical basis. More research needs to be done. Based on its 
experience and available research, EPSU believes that public-private finance and 
concessions under the current procurement directives are not the way forward. 
 
3. Social aspects and social dialogue 
The European Commission ignores the positions of ETUC, EPSU and the European 
Parliament, which have called for a social dimension to procurement. The Commission 
does not treat the social and employment aspects of concessions and public-private 
partnerships.  We believe the Amsterdam Treaty, which includes a Social Chapter, and 
an Employment Chapter requires the Commission to do so. 
 
The Commission has the obligation to be crystal clear on protection of workers. Several 
million people in Europe work in one form of concession or public-private partnership in 
Europe. Protection in the case of transfers, and multiple transfers, including of pension 
rights needs to be dealt with. 
 
A Communication that does not deal with employment and social protection of workers 
in concessions and how their rights are safeguarded, is unacceptable. The framework 
for dealing with concessions and public-private partnerships should also include an 
obligation for contractors and public authorities to consult with the trade unions.  
 
Paymaster General Geoffrey Robinson of the UK Treasure has made clear that: 
 

“The quality of the service which PFI (Public Finance Initiative) projects deliver 
depends on the skills and commitment of its staff. Openness between bidders, 
trade unions and staff is an essential part of any well run procurement process. I 
look to other Departments and public bodies to remove the cloak of secrecy 
surrounding PFI and allow the free flow of information on PFI projects. Hiding 
behind the empty phrase “ commercial confidentiality” will no longer be the easy 
option” 

 Treasury Task Force Policy Statement N4. 1998 
 
Potential bidders will now have to provide evidence of their employment track record 
over the last three years, including details of wages and conditions, labour relations and 
health and safety training.  



 
The key points in relation to involvement of trade unions in the procurement 
process and consideration of workforce matters seen from a UK perspective are: 
• the need to provide trade unions with a copy of the "broad strategy" 

where PFI is an option, including the "strategic planning and business 
objectives" 

• consideration of invitation to trade unions to "submit relevant information 
about potential tenderers" to be taken into account in the selection of 
bidders 

• a copy of the invitation to tender should be provided to trade unions 
• client authorities "should consider inviting recognised trade unions or staff 

representatives to discuss relevant employment issues with short listed 
bidders" 

• they should also "consider the introduction of independent observers of 
tender evaluation panels" proposed by trade unions and staff 

• "where it is relevant to the delivery of the service ....... each bidder should 
be requested, at formal bidding stage, to submit a statement of their 
recent track record in employment" 

• public sector authorities "may wish to consult recognised trade unions or 
staff reps about whether they can provide relevant and verifiable 
information on the fitness of potential tenderers" 

• disclosure of the identity of specific bidders will be at the discretion of 
client authorities 

• client authorities "may wish to consider" inviting recognised trade unions 
to meet short-listed tenderers.  They will need to consider both the views 
of tenderers and legal restraints in doing so 

• there will need to be "clear agreement" with trade unions on information 
to be received to avoid legal challenge. 

 
The Commission is further under a Treaty Obligation to promote the social dialogue. 
EPSU believes the Commission should call on the social partners in sectors that use 
public contracts and concessions such as in security, cleaning, catering, refuse 
collection, as well as, more and more often, supply of drinking water, urban transport etc. 
to consider the standards for quality and social protection in public service contracts. An 
example is the work of CoESS (employers) and Euro-Fiet (trade unions) in the area of 
private security. They have agreed a manual for selecting best value. 
 
EPSU, like the European Parliament reiterates the need for the Commission to develop 
black and grey lists of companies that have not respected basic trade union rights and 
elementary protection of their workers. These lists should be available to public 
authorities in Europe. 


