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Through the recent scandals, a very old problem gets into the public focus again: the 
situation embassy and household staff find themselves, working and living right in the 
middle of the EU Member States often without any effective legal protection. The kick-off 
meeting's focus could be on how to fill the legal vacuum the individuals find themselves. 
Not all options one would think of are available. A public action of NGOs and Unions is a 
first step that could be envisaged. The added value of this action is that it may produce 
immediate effects by naming and shaming countries which tolerate unacceptable 
behaviour of diplomats. The drawback of this kind of action is that embassies may just wait 
for public interest in the issue to fade away and return to old practice. Any action in the 
media may help in the short term, but may fail to produce a sustainable improvement. 
 
In contrast, tackling the legal problem that has persisted for many decades (more than a 
century) and that makes the situation so untenable may be a slow process. This initiative 
presupposes the support of at least some governments of States who want to keep to rule-
of-law principles and values. Strong (silent) resistance is to be expected from a number of 
States, but introducing new procedures with the support of a few states only can have 
added value and launch a slow but irreversible process. 
 
A first desirable result of the EPSU / NGO initiative, starting with the kick-off meeting, 
should be to achieve a shared analysis and conclusion on how to fill the identified legal 
gap, checking the arbitration concept's advantages and drawbacks against other concepts. 
 
 
I. Origins of and justification for immunity of embassy staff 
 
The Vienna Convention of 1961 is the legal basis of the embassies' immunity against 
national jurisdiction and enforcement. The articles of this Convention are self-explanatory. 
The embassy of any state needs to be considered as a mutually agreed enclave of the 
sending state in the receiving state. It would be impossible for diplomats to genuinely 
report to their respective governments and carry out their diplomatic tasks if their work was 
biased by locally applicable and enforceable legislation. A similar principle applies to 
international organisations. While embassies and international organisations may reveal 
similar problems when dealing with their contract staff, the embassies often lack 
jurisdiction well adapted to tackle local litigation between the staff and the embassy 
(ultimately the ambassador), while international organisations normally feature an internal 
jurisdiction adapted to their specific needs (ILOAT, UNDT/UNAT). 
 
 



Problem 
 
While diplomats are acting under the supervision of the sending state including its 
jurisdiction, the Vienna Convention does not define any jurisdiction supervising the 
relationship between local staff and the embassy. Work relationships may be based on 
contracts inspired by local practise, but local legislation and jurisdiction may be considered 
as problematic insofar as the sending state was not party to the legislative process, 
notably not party to the definition of the enforcement rules. The distinction between tasks 
covered by the notion of immunity and tasks not covered becomes difficult when no 
universally recognized court competent to rule on such issues is available (CJEU). This 
distinction may become even more difficult in the "grey zone" of tasks involving some 
responsibility for the smooth running of the embassy but assigned to locally recruited staff 
nevertheless. Unfortunately, the number of disputes difficult to resolve has increased in the 
recent years and calls for new approaches and solutions. The special legal circumstances 
under which local embassy staff have to work will increasingly get more attention and this 
may have a deterrent effect on employees who consider working for an embassy; as a 
consequence, embassies may find it increasingly difficult to recruit qualified local staff. 
 
Concrete problems are: 
 
- sometimes there is no contract at all, 
- or there is a contract, but sentences of local jurisdiction are not enforceable, 
- or the jurisdiction of the sending state is so remote and/or the legislation so alien, that 
access to this justice is in effect impossible, leaving the individual with no jurisdiction at all. 
 
 
II. Improving the embassy staff' s situation: external constraints 
 
Applying local legislation and jurisdiction presupposes: 
 
- that the sending state approves the application of foreign legislation and jurisdiction to 
local staff, or 
- that the sending state is an EU Member State and therefore bound by Reg. 44/2001/EC, 
the CJEU case law to Reg.44/2001/EC (also known as the "Brussels Convention"), the 
immunity question being then put under an appropriate jurisdiction (CJEU, see C-154/11 
"Mahamdia"), 
- or that, at least, the sending state is an ECHR Member State. 
 
In case the sending state is neither an ECHR, nor an EU Member State and does not 
agree to the application of local legislation and local jurisdiction, the legal vacuum persists 
in effect. Where mutually agreed legislation (EU, ECHR) is not in force, the Vienna 
Convention is the only applicable legislation, embassies and their diplomats are 
considered as being in an enclave of a foreign state in the receiving state. This 
"extraterritorial" enclave cannot simply be put under local enforcement rules, if core tasks 
of the sending state's embassy are concerned.  
 
 
III. Rule-of-law environment: the essentials 
 



Whatever option will crystallize as the preferred option in the discussion, the following 
fundamentals should guide the initiative in this early phase of the brainstorming: 
 
- the sending state and receiving state must be parties to the legislation of any binding 
procedure (see Geneva Convention, New York Convention), it is otherwise impossible to 
grant foreign legislation or arbitral awards authority over any state;  
- There must be an independent and impartial body made available to the household and 
local staff; 
- Access to this body must take into due consideration the relative weakness or strength of  
the parties (see Reg. 44/2001/EC); the employee being in a weak situation needs support 
in the procedure, especially when the sending state is geographically remote; 
- sentences must be binding, non-enforceable sentences are not an option. 
 
The need for international systems supplementing or replacing national jurisdiction is not 
new. The Geneva Convention on the recognition of arbitral sentences was signed almost a 
century ago. A sophisticated system of arbitration between companies doing worldwide 
business has been launched about half a century ago, enforceability of the sentences is 
enshrined in the New York Convention. Most UN Member States signed these 
Conventions and thus demonstrated that their jurisdictional systems are in principle well 
able to cope with cases that are not to be treated in substance, but only on the 
enforceability aspect. 
 
When striving to fill the legal gap, EPSU and the involved NGOs should discuss whether 
the arbitration concept is the preferred option, or whether a different concept is to be 
contemplated. The arbitration concept is the one that comes to mind first, but it has the 
following disadvantages: 
 
- the parties (embassy and staff member) are supposed to agree both on the contractual 
relationship and (implicitly) the labour legislation; where the embassy practice is to avoid 
concluding any contract, a "minimum standard for working contracts" may need to be 
developed (perhaps at UN level); a contract should at least contain a job description, 
indication on the salary, working time, annual leave, indication on social security; how 
these minimum criteria would be met is then up to the parties to agree upon, but the 
absence of a contract that meets the minimum standards on content would be charged on 
the embassy; 
 
- where the sending state's own legal system is far below acceptable rule-of-law 
standards, and/or this state is very far away geographically, the mere enforceability of an 
arbitral sentence may still be an obstacle to the correct administration of arbitral justice; an 
external intervention of the other signatories of the envisaged international agreement in 
such cases could be envisaged (under the jurisdiction of the ICJ). 
 
 
IV. Approach discussed in this paper 
 
The idea of this discussion paper is to offer to the embassies and the locally recruited 
embassy staff, including household staff, a new, individually usable option to the currently 
often unsatisfactory dispute resolution procedures: an arbitration system enshrined in a 
protocol annexed to the Vienna Convention. The use of the arbitration procedure by 
individuals would not be compulsory, but it would become compulsory for the states to 



offer this option to claimants who feel that the offered procedures are not satisfactory and 
to sending states who are not ready to accept local jurisdiction and enforcement rules. Of 
course, once the claimant has made a choice in favour of one of the dispute resolution 
procedures in a particular case, the admissibility in other dispute resolution procedures will 
not be given anymore for the same subject-matter.  
 
It is important to remember that locally recruited staff are not supposed to carry out tasks 
protected by the Vienna Convention but that they nevertheless rightly assume that at least 
basic legal standards should protect them in case of litigation. This is clearly confirmed, 
first by recent case law (ECtHR cases 15.869/02 "Cudak vs. Lithania", 34.869/05 "Sabeh 
El Leil vs. France", CJEU case C-154/11 "Mahamdia"), and perhaps even more so by the 
universally recognized legislation and jurisdiction applicable to the staff of international 
organizations.  As applying local legislation and jurisdiction might not always be a 
satisfactory solution, applying universally recognized principles by a procedure put in force 
by the community of states may be the best option. Indeed, all Member states of UN 
organizations and other international organisations acting as employers through these 
organizations have accepted and supported the creation of special bodies dealing with 
litigation in their legal environment, like the UNAT/UNDT system or the ILOAT. The special 
merits of these jurisdictions is that they have developed universally accepted legal 
standards outside of the national legislative systems. The case law now available can be  
an important source of inspiration for the issue at hand. 
 
Discussion of the available options 
 
National jurisdiction 
 
As far as the jurisdiction of the sending state provides for satisfactory results both for the 
embassy and the employees, this option  could stay as an option available to the claimant 
and would not need to be suppressed. The locally recruited staff satisfy local labour needs 
of the embassy and cannot be required to live up and conform to standards that may be 
very alien to them. Therefore, the jurisdiction of the sending state may not always provide 
satisfactory results.  
 
As far as the jurisdiction of the receiving state provides for satisfactory results both for the 
embassy of the sending state and the embassy's employees, this option  could stay as 
well as an option available to the claimant and would not need to be suppressed. The 
option of the recognition of local jurisdiction may for instance suit a number of states like 
EU or ECHR member states which share a common understanding of judicial principles  
but much less so a number of other states which are likely to oppose any such move. 
Sending states might not always be willing to accept local jurisdiction and enforcement 
rules of the receiving state.  
 
Arbitration 
 
An arbitration option could therefore be the right approach, made available to the claimant 
for all cases which are presumed to be difficult to solve, this option being enshrined in a 
Protocol annexed to the Vienna Convention. 
 
The possibility to introduce the commitment to the arbitration option, step-wise through 
progressive ratification of the Protocol, state by state, would be an advantage. Before 



examining this new option in the light of the Vienna Convention constraints, it is important 
to highlight two major differences of this option as compared with the existing options: 
- by signing the Protocol, each and every participating member state would become a 
legitimate legislator of the arbitration procedure; 
- the decisions of the arbitration bodies would automatically carry an order of execution, in 
a way similar to existing arbitral decisions under the Geneva or New York Conventions. 
 
 
V. Details of the proposal, options 
 
Some essentials must be in the Protocol: 
 
- the principle of offering the arbitration option to individuals is compulsory for member 
states which sign the Protocol 
- the arbitration sentence carries an automatic order of execution, following the practice 
under the Geneva and New York Conventions on the recognition of arbitral awards  
- non-execution may entail a new arbitration procedure, support to be then provided by the 
sending state to overcome the geographical remoteness achieving effective enforcement 
in the sending state's judiciary 
- obligation of the arbitration body to act in respect of the Vienna Convention 
- obligation of the embassy to comply with the arbitration result (automatic order of 
execution) 
- the members of the arbitration body are covered by the Vienna Convention while carrying 
out their mission 
- confidentiality of the arbitration procedure 
- balanced composition of the arbitration bodies 
- independence of the members of the arbitration bodies 
- nominees to be nominated by sending state and receiving state, appropriately nominated 
third member (alternative option: central arbitration body set up at UN level) 
- the arbitration body must identify already accepted national and international standards 
common to both the sending and receiving state 
- harmonisation of the arbitration procedures 
- harmonisation with the procedures foreseen for household staff. 
- the principle of identification and application of standards recognised by the signatories 
(UN and ILO Conventions, labour law common to both states, ILOAT and UNTD / UNAT 
case law to be applied / taken into account by the arbitration bodies) 
- the use of the arbitration procedure shall not be hindered by costs or travel imposed on 
the claimant 
- the choice of the procedure in individual cases is the claimant's choice; once the 
arbitration procedure has been selected by the claimant, other judicial procedures are not 
available anymore for the same issue. 
 
The new optional procedure  introduced with the Protocol would thus be in conformity with 
the Vienna Convention aims: 
 
- confidentiality of the procedure to protect the confidentiality of the embassy business 
- protection of the sending state against excessive legislation of the receiving state 
potentially harming the mission of the embassy's diplomats  
- protection of the sending state against potential abuse by locally recruited staff 
maliciously cooperating with the receiving state.  



 
Other, facilitating items or options on the composition of the arbitration bodies: 
 
- the third member could be agreed by the first and second member of the arbitration body 
- the third member should not have the nationality of the sending or receiving state 
- the third member could be nominated by an appropriate UN body (UNDT / UNAT judges) 
- the member of the sending state should not be a member of the embassy staff, neither 
diplomatic staff nor local staff; embassy staff of other states available at the place of the 
litigation are an acceptable option. 
 
On the support structure: 
 
- each and every state could organize a central department providing for available 
members of arbitration bodies 
- the central arbitration service shall establish a yearly report describing the applied 
principles, cases would remain anonymous 
- a yearly conference of arbitrators could be envisaged 
- if the UN option is chosen, the UN arbitration service could establish a yearly report 
- in order to reinforce the independence of its nominee, the nominee of the receiving state 
could be compulsorily nominated from the local judiciary, ideally a labour judge 
- optionally, a central body could be created at UN level answering questions of law 
submitted by arbitration bodies; a body attached to the ICJ could be envisaged. 
 
Centralised arbitration by a UN Service enshrined in a Protocol annexed to the Vienna 
Convention 
 
A further option would be to create an appropriate UN body that would provide for all 
arbitration needed to all states agreeing on the creation of such a UN body. 
 
 
Conclusion 
 
Local embassy staff should be free to keep opting for existing jurisdiction, for instance if 
these procedures already guarantee sufficient standards in terms of rule-of-law. Instead of 
replacing existing procedures, a new option should individually be offered to locally 
recruited embassy staff: an arbitration procedure. The new arbitration procedure and the 
existing procedures would be mutually exclusive for the individual claimant. For the states 
which sign this protocol annexed to the Vienna Convention, offering to individual claimants 
the arbitration option would be compulsory. The choice is then the claimant's choice.  
 
Offering local staff the arbitration option would allow staff to carry out their tasks in a more 
familiar or harmonized legal environment. It would allow States that do not share common 
judicial standards to avoid the application of local jurisdiction and enforcement rules. This 
would also be in the interest of the embassy. It would make recruitment of qualified local 
staff easier and unburden foreign offices of solving disputes for which they have no 
satisfactorily working institutional procedures. 
 
Various options would be available to set up such an arbitration system: with or with the 
involvement of UN (or ICJ) bodies that may be tasked at different levels to improve the 
setting up and running of the optional arbitration procedures. 



 
The selection of the best approach will be determined by: 
 
- feasibility, option of step-wise setting up of the new system 
- potential of the option for later development in order to keep approximating rule-of-law 
standards. 
 
____________________________________________________________________ 
 
For inspiration the introductory text of the UN Internal Justice System, which contains 
elements relevant for local embassy staff: 

Why Do We Need An Internal Justice System 

As the United Nations has immunity from local jurisdiction and cannot be sued in a national court, the Organization has 
set up an internal justice system to resolve staff-management disputes, including those that involve disciplinary action.  

Securing a harmonious working environment 

In any large organization, a harmonious working environment is essential in order to be productive. To this end, there is a 
need for systems, rules, and procedures that set a common standard for behaviour and actions, and that ensure that the 
work conducted by each and every employee contributes to the common objectives or goals. For the United Nations, 
these goals are global and lofty: peace and security, development, and human rights. Still, the work-related disputes that 
arise are not that different to what might occur in any workplace, relating to issues such as contract renewals, equity of 
treatment, promotion, discrimination, harassment, or the imposition of disciplinary measures. But in the UN, there is the 
added dimension of cultural diversity and geographical dispersion.  

Acting in accordance with the rules 

In the United Nations, there are rules that govern both behaviour and actions of employees, and that also set out basic 
rights of staff. The UN Charter itself sets out fundamental principles. There are Staff Regulations and Rules, and 
Financial Regulations and Rules. Other rules governing ethics, gender equality, work-place harassment, human 
resources-related policies and other numerous topics are contained in Secretary-General's Bulletins and other 
administrative issuances. Taken together, the purpose is to ensure integrity, fairness, and equality, while providing for 
efficient ways for the Organization to conduct its day-to-day work. The internal justice system exists to address situations 
where staff members feel that their rights have been violated and the rules of the Organization have not been respected. 
It is a fundamental right of staff at all levels to have recourse to an internal justice system. The internal justice system is 
also a pillar in the overall effort to strengthen accountability and ensure responsible decision-making. 

 


