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	Freedom of Association

	The Organic Law of Georgia on the Suspension and Prohibition of the Activities of Voluntary Associations define the grounds and procedures for the suspension of a trade union.  Article 4 of the law provides that a court can suspend the activity of a trade union if it, among other things, “stirs up social conflict.”  
	There is a translation error. Georgian legislation does not use the word "conflict", but the word "hostility". According to the Article 4 of the Law, the court has a right to prohibit civil association, which is aimed at overthrowing or forcibly changing the constitutional structure of Georgia, infringing upon the independence and territorial integrity of the country, or propagandizing war or violence, provoking national, local, religious or social hostility, creates or has already created armaments.  The social hostility is the different from social conflict, as it means hostility between social groups and it is non-peaceful action.  In addition, the Article 4 of the Law never was applied as ground of suspension of the activity of a trade union.
	[this issue is withdrawn]

	Collective Bargaining

	As stated by the ILO CEACR, Article 11(6) of the Law on Trade Unions and Article 2(3) of the Labor Code prohibit anti-union discrimination only in general terms and do not provide sufficient protection at the time of recruitment and at the time of termination.  Article 5(8) of the Labor Code makes workers more vulnerable to discrimination in hiring because the “employer [is] not required to substantiate his/her decision for not recruiting [an] applicant.”  The ILO stated that, “the application of this section in practice might result in placing on a worker an insurmountable obstacle when proving that he/she was not recruited because of his/her trade union activities.”
	Constitution of Georgia: Article 26 of the Constitution regulates that everyone shall have the right to form and to join civil associations, including trade unions.

Law on Trade Unions.  According to Article 11, no discrimination shall be admitted against an employee on the part of an employer by reason of membership or non-membership to a trade union.

Labour Code: According to Article 2(3), any type of discrimination due to race, color, ethnic and social category, nationality, origin, property and position, residence, age, gender, sexual orientation, limited capability, membership of religious or any other union, family conditions, political or other opinions are prohibited in employment relations". According to the Code "in the course of employment relations the parties should adhere to basic human rights and freedoms as defined by Georgian legislation (Article 2, paragraph 6).

Criminal Code of Georgia. According to Article 142, violation of equality of humans based on race, color of skin, language, sex, attitude to religion, confession, political or other view, national, ethnic, social belonging, or based on membership to any association, origin, place of residence and material condition, that violated their human rights, - shall be punished by a penalty or by corrective Labor for a period up to one year, or by imprisonment for up to two years.
	The government is unresponsive to the concerns raised by the ILO; indeed the government merely restates the laws found objectionable by the ILO.  Article 142 of the Criminal Code prohibits acts of discrimination generally.  While anti-union discrimination is not specifically mentioned in Article 142, it is believed to apply to such discrimination.  However, the GTUC is not aware of a single case in which Article 142 has been applied in the context of anti-union discrimination.   The GTUC has explained that the labor code makes it all but impossible for a worker to challenge a hiring decision (or any other employment-related decisions for that matter) based on anti-union animus.

	Articles 37(d) and 38(3) of the Labor Code provide that  the employer has the right to terminate a contract at his/her initiative with his/her employee for any reason and with no prior notice provided that the worker is given one month’s pay.  The ILO CEACR held that “legislation which allows the employer in practice to terminate the employment of a worker on condition that he/she pay the compensation provided for by law in all cases of unjustified dismissal, without any specific protection aimed at preventing anti-union discrimination, is insufficient.”
	As for the concern related to the Article 37 (d), it should be mentioned, that Labor code does not stipulate the provision according to which an employer can dismiss a worker without any reason. According to the Labor Code, ground for suspending the labor relations can be termination of the agreement. Termination of the labor agreement is possible with the initiative of one of the parties of the agreement, or the reasons of termination of labor agreement can be stipulated by the agreement. It should be mentioned, that in case of termination of the agreement with the initiative of the employer, the employee will be paid at least one month remuneration.
	The government is non-responsive to the concerns raised by the ILO.  Indeed, the government only reinforced the point that the labor agreement can be unilaterally terminated for any reason with the sole remedy being 1 month’s salary.  The GTUC, as well as the cases presented in the petition, demonstrate that workers can and are dismissed for any reason whatsoever, including illegal ones.  Even if the relationship is terminated for an illegal reason, there is no remedy for the worker, such as a right to reinstatement.  Indeed, the only guaranteed compensation in a month of wages.  In practice, witnesses with information that may corroborate an accusation of anti-union dismissal rarely step forward out of fear of retaliation and the minimal remedies available to them were they to do so. 

	Articles 41-43 of the Labor Code appear to put collective agreements on equal footing with individual agreements and allow an employer to negotiate individual agreements when a collective agreement already exists.  The ILO CEACR opined that “Considering that direct negotiation between the undertaking and its employees, bypassing representative organizations where these exist, runs counter to the principle that negotiation between employers and organizations of workers should be encouraged and promoted, the Committee requests the Government to take the necessary measures in order to amend its legislation so as to ensure that the position of trade unions is not undermined by the existence of other employees’ representatives or discriminatory situations in favor of the non-unionized staff.”
	The legislation puts in the same position collective agreements concluded with trade union organizations and agreements between an employer and non-unionized workers, which is in compliance with the Convention.
	It is the practice, and apparently permitted under the Labor Code, for an employer to bargain directly with workers even when there is a union.   In other cases, employers will establish and bargain with a yellow union, even with a legitimate union present.   The GTUC gave the example of a former state owned enterprise (now owned by foreign capital) - the Zestafoni Ferro Plant.  In that case, the employer established an employer-dominated yellow union (which is actually registered as an NGO) to conduct negotiations with the workers.  At the time the yellow union was created, several unions – largely holdovers from the soviet period, were in place but have subsequently collapsed.  A new union, affiliated to the GTUC was formed recently, and has been recognized by the employer following strikes.  However, the employer continues to bargain with the yellow-union and has yet to bargain and reach a collective bargaining agreement with the only authentic union at the plant and related mines.  
I was also informed that when the labor code was before parliament in 2006, there was an effort to eliminate bargaining completely, which would have been successful but for the intervention of the GTUC.

	Article 5 of the Law on Trade Unions provides generally that a trade union shall be independent from the employer.  However, the CEACR noted that there are “no express provisions for rapid appeal procedures, coupled with effective and dissuasive sanctions against acts of interference.” The CEACR requests that the GoG “take the necessary measures in order to adopt specific legislative provisions in this respect.”
	Law on Trade Unions, Article 5 stipulates the independence of trade unions, namely: trade unions, coalitions (associations) of trade unions are independent from bodies of state and local government, employers, employers' unions (unions, associations), political parties and organizations, are not accountable towards them and are not under their control except the cases envisaged by the legislation.

Accordingly, interference acts from employers in trade union activities is violation of labor legislation and is punishable pursuant to the Article 42 of The Code of Administrative Violations.  Article 42 stipulates punishment of violations of labour legislation and labour protection rules by a penalty, namely: a penalty in amount of a minimum of 100 times the labor remuneration and the same violation committed within one year following the imposition of an administrative penalty will result in a penalty in amount of a minimum of 200 times the labor remuneration.
	Article 42 is not an effective tool to prevent interference from employers. First, the legal minimum wage is actually only 20 Lari.  Thus, the penalty available is between 2,000 and 4,000 Lari, or $1,148 to $2,297, hardly a dissuasive sanction.  Finally, the GTUC is aware of no case in which this law has been applied.  Second, it may be the case that one must prove a violation of an “essential” labor right.  Apparently, there are two different versions of this law, one of which contains the word “essential” (codex) and one which does not (parliament).  It is unclear which version is authoritative.

Additionally, Article 166 of the Georgian Criminal Law prevents employer interference, but during the establishment of a union and only if by violence, threat of violence or use of one’s official position.  Article 166 states: “Illegal obstruction, under violence, threat of violence or by using one’s official position, into creating political, public or religious unions or interference into their activities, shall be punishable by fine or by corrective labor for up to one year term or by restriction of freedom for up to two years in length or by imprisonment similar in length.”  Interference during establishment is not the biggest problem that workers face, but rather interference in the operation of the union.  Further, the GTUC was not aware of any case in which this law was used. 

	The Labor Code currently contains a total of three articles on the collective bargaining agreements and the bargaining process.  The ILO CEACR opined that the Labor Code is insufficient to protect the right to collective bargaining and urged the Georgian government to undertake reforms.  As the CEACR explained, “with the Law on trade unions containing one general provision on the right of trade unions to collective bargaining, and the Law on collective contracts and agreements repealed, it is clear that collective bargaining is not sufficiently regulated (Article 41 even stipulates that collective agreements follow the same principles as individual agreements).  The Committee notes that the Government recognizes the need to improve the legislation, as Georgia does not have a collective agreement tradition and there are not too many collective agreements concluded in practice. Considering that the provisions of the new Labor Code do not promote collective bargaining as called for by Article 4 of the Convention, the Committee requests the Government to take the necessary measures, either by amending the Labor Code or by adopting specific legislation on collective bargaining, so as to promote collective bargaining and to ensure the regulation by legislative means of the right of employers’ and workers’ organizations to bargain collectively in full conformity with Article 4 of the Convention”
	As for the ILO CEACR statement regarding that there are not too many collective agreements, in this case it seems that the requests more than it is envisaged by the relevant convention. The extent to which collective agreements should be used in practice is not regulated by the convention and therefore the reference that "there are not too many collective agreements concluded in practice" is not justified. At the same time, convention #98 does not establish any superiority of collective agreements over individual ones.
	The government’s rebuttal is non-responsive and displays a fundamental misunderstanding of the ILO’s observations on collective bargaining.  Further, the GTUC notes that neither the law nor the labor code provide for any effective procedures for collective bargaining.  Currently, fewer than 50,000 members of the GTUC are covered by an agreement and the numbers are falling quickly. 



	Right to Strike

	One oddity, Article 49(3) requires workers to conduct a “token” strike prior to conducting a strike.  The workers are required to inform the other party of the issue under dispute before the token strike.  The token strike is to last between 1-14 days.  Prior to this, workers are unable to undertake a “real” strike.
	
	Workers are required to undertake a warning strike before undertaking a real strike.  Under the law, the union must give the employer at least a three day notice of the strike, with a statement of the dispute and the time and place of the strike.  There is no regulation on the length of the warning strike.  The actual strike must then take place within 2 weeks of the warning strike or it will be deemed illegal.  While the requirement of reasonable prior notice before a strike is consistent with ILO jurisprudence, the requirement of a warning strike, followed by an actual strike is unnecessary and burdensome.  Further, workers are sometimes threatened not to undertake a real strike after the warning strike under penalty of dismissal or dismissal of friends and family.  While this would be illegal, it is difficult to prove anti-union dismissals as workers fear dismissal themselves were they to testify.  

	Under Article 48(5) of the Labor Code, if no agreement has been reached between the parties with regard to a labor conflict within 14 days after initiating amicable settlement procedures, the other party is entitled to go to court or arbitration. The ILO CEACR has held that Article 48(5), which permits either party to unilaterally submit the dispute for compulsory arbitration, “effectively undermines the right of workers to call a strike.” The CEACR recommended that GoG amend Article 48(5) to ensure that arbitration is limited only to situations where the right to strike can be restricted or banned, namely in essential services in the strict sense of the term.
	According to the Georgian legislation, the appeal to the court or arbitration is not compulsory ("compulsory arbitration" as set in the note). The employee has the right to strike in any case, whether the appeal is filed or not. The appeal is not the reason for strike termination. Moreover, Pursuant to Article 49, Paragraph 10, a strike shall not serve as the ground for termination of labor relations. Therefore, the note is not clear.

As for the concern that one party of dispute can force other party to go to arbitration, according to the Georgian legislation, the parties can bring the dispute to arbitration only based on mutual agreement between parties.
	

	Article 49(8) of the Code limits the length of a strike to no more than 90 days.  The CEACR opined that, “legislation limiting duration of the strike to 90 days seriously undermines one of the essential means through which workers and their organizations may promote and defend their economic and social interests.” The CEACR recommended that the Government “take the necessary measures to repeal this provision.”
	The Convention does not provide for either indefinite or limited strike duration.  Consequently, provisions of the Labor Code are not in conflict with this Convention.


	The government’s rebuttal is wholly unresponsive to the observation of the CEACR.  Further, the argument that a union could undertake consecutive 90 day strikes and therefore not be bound by a maximum duration for a strike is unrealistic in practice as has never happened.  A “warning” strike would be required before a new “real” strike could be undertaken, which is cumbersome in practice, and would open the workers to substantial pressure to not undertake a new strike under penalty of discipline or dismissal.

	Article 51(2) of the Code prohibits strikes in sectors where “work is impossible to suspend due to the technological mode of work.” The CEACR urged the Georgian government to amend the law to establish a system of minimum services
	Regarding ILO CEACR concern on conditions of strike prohibition, the following GoG arguments should be taken into account:

1. Georgian legislation defines the organizations, which include special, police and military systems. Employees of these systems ensure public security, protection of human rights and freedoms against unlawful actions. They act on behalf of the state and accordingly, are not authorized to strike or participate in the strike.

2.   According to the Article 46 of Georgian Constitution, in case of state of emergency or war, the President of Georgia has the right to limit the right to strike in the country or in its part.

3. Pursuant to Article 51, Paragraph 2 of Georgian Labor Code, it is prohibited to execute the right to strike or lockout in the process of work performance if and when the activity is connected with the threat to human health and life, or, it is impossible to suspend such activity due to technological mode of the work.

Actually, this paragraph sets the minimum requirements. Thus, there are 3 conditions to be met, e.g.

For those employees, who are in the process of directly' performing their duty

The duty is related to human health and life

It is impossible to interrupt work process due to technological mode

The minimum service requirement is so specific that it does not apply to the large majority of employees.
	The government’s rebuttal is largely unresponsive to the issue raised.  We do not here raise concerns about police or military.  Nor do we raise concerns about limitations on strikes in the case of a state of emergency.  The ILO CFA is clear under which circumstances that a strike may be prohibited  - namely essential public services, which is defined as services whose interruption would endanger the life, personal safety or health of whole or part of the population.” Further, the CFA is clear that where strikes are prohibited under this test, there must be appropriate guarantees such as adequate, impartial and speedy conciliation and arbitration procedures.  Such compensatory guarantees do not exist here. 

Also problematic, the term “technological mode” or “technological nature” is nowhere defined, making it impossible to know with certainty whether the government or the courts would deem a strike in that sector illegal – thus having a chilling effect on calling of strikes.  Georgia needs to develop a list of sectors in which strikes may be limited or prohibited based on the jurisprudence of the ILO.  I was informed that workers employed in the metro, railway, communications and medical sector have had this provision applied to them.

	Articles 51(4) and (5) prohibit strikes following the expiration of an employment agreement, or if an employment agreement is considered invalid. The CEACR held that these provisions do not allow workers to participate in sympathy or protest strikes and therefore they should be amended.  This provision also calls into question whether a strike for improved terms in an existing collective bargaining agreement, or simply for renewal, would become illegal upon the expiration of that agreement.
	This effectively means that strike cannot take place after the termination of the labor contract, or if the decision of termination was met before the strike and the affected person was informed thereof. As to the any other situations in labor relations the right to strike is not limited. As a general principle the participation of employees in the strike shall not be deemed as violation and the grounds for invalidation of the contract other than on the occasions of illegal strike.  Strike shall not serve as the ground for termination of labor relations (Article 49, 10). After termination of the labor contract, strike is an illegal action. Consequently, the concern by ILO CEACR is based on inaccurate interpretation of Labor Code. Right to strike is guaranteed under the Labor Code of Georgia.
	Again, the government response does not address the criticism.  As to strikes, this is perhaps the most problematic provision in the labor code.   Here, the employer can essentially prevent any strike from happening by either terminating a labor contract or giving notice to someone that their labor contract will end.   It was explained that some workers were told pre-emptively that their contract would end in order to avoid a legal strike.  It remains unclear whether the expiry of a collective agreement would bar the ability to strike even if the individual contract remained in force.  Obviously, the use of consecutive short term contracts makes it difficult for a worker to carry out a strike, as it would become an illegal strike the moment the contract expired or was terminated.  

	Georgia also has excessive civil and penal sanctions for workers and unions involved in non-authorized strike actions. A violation of the rules on strikes can result in two years of prison time for strike organizers.  Penal sanction for peaceful, albeit illegal, strikes runs afoul of international norms.
	Article 348 of Criminal Code stipulates the sanctions for the abuse of the right to strike by the strike organizer, provided that such abuse will cause serious damage. This damage means the situation, when human life and health are damaged. The legislation defines the sanction for the action, which may cause the serious damage. The abuse of the right to strike is punished by a fine or imprisonment for the period up to 2 years or probation for the period up to 1 year.

According to abovementioned, GoG regards that sanctions stipulated by the article 348 is proportionate, because it applies to the situations when human rights and health are damaged.

According to Georgian legislation, the action, which impedes or infringes the right to strike is also punishable. Such action is punished by the article 165 of Georgian Criminal Code. According to this article: according to Georgian legislation punishable is any action, which aims to limit the right to strike, including the circumstances, when this strike is organized by free organization or association and accordingly is connected to the principles of right to strike of free organizations. Impediment of the right to strike is punished by the fine, or probation for the period up to 1 year or imprisonment for the period up to 2 years.
	Article 348 of the Criminal Code simply states:  “Violation of the rule on strike by the organizer of the action that through negligence has given rise to any grave consequence shall be punishable by fine or by restriction of freedom for up to two years in length or corrective labor for up to one year in length.”  Unions are deeply concerned that this law, which is vague on its face, could be applied in such a way as to criminalize legitimate trade union activity.
Article 165 of the Criminal Code is not as broad in its reach as the government suggests.  The law states that: “Illegal interference, under violence or threat of violence or coercing a person into withholding from going on strike by using material, official or other dependency, shall be punishable by fine or by corrective labor for up to one year in length or by imprisonment for up to two years in length.” It does not appear, for example, that this law would apply where the threat was dismissal rather than threat of violence.  The GTUC was not aware of any case in which the law was applied to punish illegal interference of a strike.

	Child Labor

	These provisions do not guarantee sufficient protection of minors in employment.  For example, Article 4 does not appear to actually establish a minimum age for employment.  Article 2 of Convention 138 establishes a minimum age for regular work at 15 years of age.  Article 4 also does not limit the work of 13-15 year olds to light work.  The law also fails to place restrictions on working hours for child workers other than those generally applicable and a specific prohibition on night work under Article 18. Article 4(4) appears to try to give effect to Article 3(1) of Convention 138 and Convention 182.  However, “under age” appears to refer to 16, when the conventions provide that such activities should not be performed by anyone under 18 years of age.
	According to the Article 3 (1) of the Convention 138, the minimum age for admission to any type of employment or work which by its nature or the circumstances in which it is carried out is likely to jeopardize the health, safety or morals of young persons shall not be less than 18 years. According to the 3 (3) of the Convention 138, notwithstanding the provisions of paragraph 1 of this Article, national laws or regulations or the competent authority may, after consultation with the organizations of employers and workers concerned, where such exist, authorize employment or work as from the age of 16 years on condition that the health, safety and morals of the young persons concerned are fully protected and that the young persons have received adequate specific instruction or vocational training in the relevant branch of activity.

According to the Labor Code of Georgia, labor activity of a physical entity emerges at the age of 16, but with only with the consent of a legal guardian and if labor relations do not contradict the interest of the underage person, harm his/her moral. physical and mental development and do not limit his/her rights and ability to get basic education. Accordingly, from the age 16 years, it is permitted to work only if there exists consent of the legal guardian and if the health, safety and morals of the young persons concerned are fully protected.

It should be emphasized, measures and achievements of the Police of Georgia (under the Ministry of Internal Affairs) in the field of protection of minors from participation in crimes and prevention of worst forms of child labor. Protection of minors from participation in criminal activities is one of the important priorities of the Ministry of Internal Affairs (hereafter MIA). MIA has a systemic approach to the referred issue and implements active work in several directions. This includes: 1) improvement of qualification of police workers in dealing with the minors; 2) implementation of the measures projects aimed at crime prevention; and 3) implementation of instruments aimed at child protection in cooperation with state bodies and international organizations with the relevant competencies.

[additional text in government response]
	

	Acceptable Conditions of Work

	Article 11 of the Labor Code gives employers’ the right to make “insubstantial” amendments to the employment agreement.  Employers may change the check in and out times of the employment by up to 90 minutes, without renegotiating the employment contract with the employee or trade union.  In practice, Article 11 allows employers to force employees to work overtime without consent or remuneration.
	According to the Article 11 (3) of the Labor Code, the right to make "insubstantial" amendments to the employment agreement is given to the employer unless anything else is envisaged by the labor agreement.  Unless anything else is envisaged by the labor agreement the following conditions are considered as insubstantial amendments to labor agreement:

a) change of place of indicated work of the employee by the employer if travel to and from the new place of work by public transport requires not more than 3 hours a day and at the same time does not lead to unbalanced expenses.

b) 90-minute change in starting or finishing work

c) The change conditioned by the amendment of legislation which makes it impossible to fulfill the agreement precisely at the same time not changing its main idea.

According to the Article 11 (4), change of two conditions simultaneously envisaged by the Article 11 (3) should be discussed as the substantial amendment of the terms of the agreement. In case of the substantial amendment to the employment agreement is possible only on the basis of agreement between the parties.
	The government’s response does not address petitioner’s concerns.  Article 11 is largely an issue for workers not covered by collective bargaining agreements (the majority).  Workers explained that they can and often are compelled to perform overtime work.  The labor code is actually silent on overtime pay.  In most cases, workers are not paid at all for overtime work.  At best, they are paid at the normal rate for the extra time.

	Institutional Concerns

	The abolition of the Labor Inspectorate under the new Labor Code
	
	The labor ministry, while it exists in name, no longer has an inspection function.  It currently does not have a single person who is responsible for handling anything related to industrial relations-related matters (labor disputes, reconciliation, collective bargaining, relations with trade unions, etc).  Nor does it have anyone responsible for the handling of occupational safety and health. 

Thus, since 2006, the government no longer inspects workplaces to ensure compliance with the labor code and other laws within its jurisdiction.  Similarly, the ministry does not respond to complaints.  In general, labor violations are addressed by recourse to the courts by the parties.

	National Social Dialogue Commission and tripartite review of labor code
	
	According to GTUC, the social dialogue commission rarely meets and there is no meaningful discussion on the cases raised. As to the tripartite review of the labor code, it has produced no results.  It is clear what needs to be addressed, per observations of ILO.  Georgian government is not serious about reforming law, and in fact believes that ILO is simply mistaken in its reading of the labor code. It was noted that the chair of the dialogue commission is responsible for devising the tactic of not transferring funds from members to trade unions. 

	CASES

	Teachers: The ESFTUG, founded through a merger of two education unions on November 19, 2005, is a 100,000-member union affiliated to the GTUC, as well as the Global Union Federation Education International (EI). In January 2008, a new organization, the Professional Syndicate of Education (PSE), was founded and registered with tax authorities as a non-governmental, non-commercial entity, but not as a trade union.  Since its founding, PSE has attempted to force ESFTUG members to quit the union and join PSE.  School directors across Georgia have used their authority and influence to force teachers to join PSE.

For example, one of the most active supporters of PSE is Shorena Gabrichidze, head of the Ministry of Education and Science’s (MOES) regional resource center in Bolnisi.  On February 5, 2008, all school directors in the Bolnisi region attended a meeting with PSE founders Taras Shavshishvili and Lali Raminashvili. The school directors were asked to encourage teachers to quit the ESFTUG and join the PSE, with the inducement of a 50 percent rebate on fees for teacher certification training courses. This training is not compulsory, but is strongly recommended by the MOES and its resource centers. This is the only service that PSE offers to members; PSE does not have a program to advocate for member interests or protect worker rights. One of the organizations that offers teacher certification training, the so-called “Education Institute,” was co-founded by Shavshishvili – also a co-founder of PSE.

On February 15, 2008, the Ministry of Education and Science of the Autonomous Republic of Adjara announced that PSE would offer free training for its members. The Ministry website also included a downloadable PSE membership application form.  The Deputy Minister of Education and Science of the Autonomous Republic of Adjara, Shorena Makhatchadze, also sent a letter to all resource centers in the region requesting that they introduce the PSE to all teachers.  

Nursery school employees in Senaki were members of the ESFTUG, but due to administrative pressure, in March 2008, they quit the ESFTUG en masse and joined the PSE.  In April 2008, most of the employees signed a written statement requesting to return as members of the ESFTUG and requesting the head of the local resource center, Murman Archilia, to transfer trade union dues from their salaries to the ESFTUG. The workers wrote three formal letters (in April, May, and June 2008) to the resource center, but Archilia continued to deduct PSE membership dues and transfer these funds to the PSE in defiance of the wishes of the workers. 

At Zugdidi Technical College in the western part of Georgia, a misinformation campaign perpetrated by the PSE misled ESFTUG members to believe that ESFTUG dues had increased significantly - to five lari ($2.75).  As a result, large numbers of ESFTUG members terminated their membership in the ESFTUG.  The union in Zugdidi Technical College is no longer active.

A group of 11 members of the ESFTUG in the eastern city of Dedoplistskaro, among them the leader of the regional ESFTUG organization, were dismissed on the basis of membership in the ESFTUG. No official reason was provided for their dismissal, as allowed by Article 37d of the Labor Code. Maia Lapiashvili, a school director in the city, demanded that ESFTUG members quit the union and instead join PSE.  Some teachers responded to the threat by joining PSE, while others chose to remain members of the free trade union. Lapiashvili then fired the teachers who had refused to join PSE.

The systematic government interference at both the local and national levels in the activities of the ESFTUG was the subject of a formal complaint the GTUC submitted to the ILO in November 2008. 

The pattern of interference in trade union activities took on a new and more sophisticated character in 2010 with an illegal, concerted effort to destroy the ESFTUG’s source of funding.  On June 8, 2010, with the ESFTUG President Manana Gurchumelidze out of the country on trade union business, the Minister of Education of Georgia, Dimitri Shashkin, held a meeting with regional resource center heads. The ESFTUG learned that the Minister had issued verbal orders to the resource center heads to order all school principals not to deduct trade union membership dues from teacher salaries and not to transfer dues to ESFTUG bank accounts beginning in June 2010. This practice of dues deduction and transfer had been ongoing since 1998, when the predecessor union to the ESFTUG signed an agreement with the MOES.

The Minister also reportedly said during the meeting that the transfer of dues to ESFTUG bank accounts could occur only if signed individual requests from each union member were on file in school offices and if the ESFTUG school president and school principal also signed an agreement. The Minister claimed the deduction and transfer membership dues without these two documents would be a criminal offense.  At the same time, the Minister threatened both resource center heads and school principals with termination if principals signed agreements with the ESFTUG. These actions represent direct pressure on resource heads and school principals as well as direct interference in ESFTUG activities at the highest level of the Georgian government.  

As a result, the ESFTUG drafted a new agreement concerning the deduction and transfer of membership dues for distribution to ESFTUG school presidents, who would ask school principals to sign it.  School principals refused to sign the agreements, based on orders from resource center heads not to sign any agreements with the ESFTUG.

The ESFTUG derives all of its income from individual monthly membership dues. Therefore, the ESFTUG asked school presidents to inform members of the situation and begin to collect membership dues by hand from each member until the deduction and transfer mechanism was restored. The ESFTUG local presidents thus began to hand collect trade union dues.  When the Minister learned that the ESFTUG had started to collect dues by hand, he stated on national television that any school principal who allowed hand collection of dues would be held legally responsible. This was a signal to all principals to prevent ESFTUG presidents in their schools from collecting dues by hand. His statement also implied that paying trade union dues was in itself illegal. In locations where ESFTUG presidents had already collected dues, school principals, afraid of being fired, requested that the presidents return the funds to the members. The ESFTUG determined that this situation would leave the ESFTUG bankrupt by the end of the summer. The ESFTUG has not received any dues income since the end of May 2010. Union leaders have taken 30% pay cuts, union staff have been forced to take unpaid leaves of absence, and the ESFTUG is barely surviving due to extremely limited short-term solidarity funding from international organizations.

As a result of this concerted and sustained program of interference, the financial sustainability of the ESFTUG, and the very survival of the trade union, is in doubt. As the ESFTUG is the largest union in the GTUC, this also constitutes a direct assault on the GTUC itself.
	In order to study the abovementioned facts, the Ministry of Economic Development of Georgia obtained the information from the PSE. Based on the obtained information, we found out, that Professional Syndicate of Education (PSE) is a professional union, consolidating people employed in education, which is established on the basis of Georgian Civil Code and based on voluntary membership.

With reference to statements of the GTUC, that school directors and public officials were the founders of PSE, we would like to mention that none of the founders of the PSE was the representative of a training centre or high official of the Ministry of Education and Science. GTUC gave an example of Ms. Lali Raminashvili, who is the director of Tbilisi public school N122 and one of the founders of PSE. Though, Ms. Raminashvili has the right to join any kind of union or association as defined by Georgian Constitution and other Georgian legislation.

GTUC claimed, that PSE illegally deducted 1.5% membership fee from teachers' salaries. It should be mentioned, that existing legislation does not restrict the existence of membership-based non-governmental organizations. PSE concluded the contracts with the teachers and their schools and received the membership fee on the basis of these agreements which are concluded on voluntary basis.

As for Senaki Nursery School, this case was investigated by the Public Prosecutor Office upon request of LSF FUG, but none of their Accusations had sufficient proofs, because all the persons, who expressed the willingness to rejoin ESFTUG were actually returned to the abovementioned organization.

In its letter, GTUC stated that PSE used administrative resources in the schools and forced employees to join the PSE. According to the letter of PSE, in reality, there is no evidence to prove that fact. PSE organized several meetings in the regions of Georgia (including Bolnisi) to present its program, goals and activities to the people.

GTUC claimed, that one of the members of the administration board of Education Institute (organization, which actively assists PSE in trainings) Ms. Tamar Jakeli at the same time was the high official of the Ministry of Education and Science. Ms. Jakeli is the member of the administrative board of Education Institute, but by the time of foundation of the abovementioned institute, she was not employed in the Ministry of Education and Science. Moreover, currently Ms. Jakeli is employed by the National Curriculum and Assessment Centre as a coordinator, so she cannot be considered as high level official of the Ministry.

GTUC also claimed, that the Ministry of Education of the Autonomous Republic of Adjara assisted the PSE, when it placed the information about PSE on the official web-site. But periodically ESFTUG announcements were also placed on various official web-sites.

As regards to accusation of ESFTUG, that one of the founders of PSE, Mr. Taras Shayshishvili, announced in his interview to daily newspaper "Alia", that PSE's aim is to threaten the teachers, PSE was ready to present the translation of abovementioned article to prove the groundlessness of this accusation.

It has to be mentioned, that Professional Syndicate of Education organizes a number of trainings on various themes, aimed at the preparation of the teachers for their certification process, which is one of the main components of the ongoing secondary education reform in Georgia. All these training programs are designed in accordance with teachers' demands. These training programs are not compulsory, so each person can decide whether to participate or not.

Existence of professional unions in the education sphere makes this field more competitive and cannot be considered as the discrimination of ESFTUG, neither government interference in its activities. Moreover, employed persons have the right to be the members of several unions at the same time or make the choice among them on the competitive basis. This fact neither violates the legislation, nor discriminates ESFTUG.
	It is first interesting to note that in our initial conversation with government officials in Washington DC, they denied knowledge of the PSE while at the same time handing over a document that contained a defense of the PSE as a legitimate NGO/union. 

There is no doubt of a well-coordinated, national effort by the MoES and the government generally to either destroy the independent union or bring it under its control.  Our observations with regard to this case are arranged below thematically:

Duty to Bargain and Continued Application of Existing CBA: In 1998, there was a CBA in effect between the MoES and the precursor union to the ESFTUG.  Among other things, that agreement included a dues deduction clause which provided that the Ministry of Education would ensure that educational institutions would transfer dues to the union’s account.   Post-merger, the ESFTUG asked minister to bargain a new national agreement but there was no response from the minister.  In 2005, the union filed a lawsuit. In 2007, the court of first instance found that the MOES was the employer and therefore had an obligation to bargain collectively with the ESFTUG.  It was appealed up to the Supreme Court, but the MOES withdrew its appeal, which allowed the decision of the court of first instance to remain in force (which ruled in union’s favor and ordered the MoES to bargain).  Despite the order, the government refused to do so despite several efforts on the part of the union to engage the government.  The terms of the CBA remain in force, which among other things allows for the continued transfer of funds.  

Although the agreement remains in force, the union has attempted to comply with the government’s demand to collect statements of authorization to collect union dues (even though such statements from 1998 remain valid) and to sign collective agreements with the individual schools.  

A tri-partite process was established to draft a model agreement between the schools and the union.  It is not really a CBA but is an agreement that allows for the transfer of dues.  However, despite signed agreements across the country, the government has since disassociated itself from the agreement and fails to recognize their validity.  The government has urged schools not to sign the agreement, and where signed, to withdraw from those agreements.  The union has also collected new authorization forms from teachers, which are also not being recognized. Copies of both the model agreement and the signed forms are on file at the AFL-CIO. 

They union also notes the existence of Order 42, issued by Shevardnadze, which states that dues can be collected in absence of a CBA so long as the member assents.

Stepped up Repression Following Election of Independent Candidate:

In March 2010, under the leadership of the previous union president, the union planned a strike, which provoked retaliation from the MinEd.  Thereafter, Irakli met with Minister of Education, who explained that the problem was not with union but with former leader and that he wanted cooperation with union.   However, as the union moved towards elections, it was clear that the government was not interested in cooperation but control.   Running up to the elections, the union saw teachers reinstated, bargaining taking place and dues transferred.   When it became clear, however, an independent candidate, Maia Kobakhidze, was the leading candidate, the government made it clear that the union would have serious problems and would lose benefits if government candidate was not elected.   Specifically, a few days prior to the union congress GTUC President, Mr. Irakli Petriashvili, was summoned to the MOES by the Deputy Minister, who tried to force him to accept the MOES’ candidate, a MOES employee, Ms. Izo Lomaia, as the ESFTUG President. When Mr. Petriashvili refused, the deputy minister told him that if he didn’t agree, he would have problems.

After Kobakhidze was in fact elected by the congress on October 301, 2010, in the presence of international observers, the government suspended any cooperation and ended the recent dues transfers.   The government has informed schools not to sign the model agreements that the government itself helped to prepare and to prohibit deduction of dues, or even transfer of funds from personal accounts to the union or dues collected by hand.

In fact, in the county of Martvili the schools had transferred membership dues to the trade union’s account.  As a result of pressure from the Martvili Resource Center (a county office of the MOES) on the school principals, the local union was forced by the school principles to return transferred dues from the bank to the school’s accounts.

Recent Threats: On February 23rd, 2011, AFT and AFL-CIO representatives witnessed a disruption of the union headquarters when 22 Soviet-era board members who oppose the new union president occupied the first floor of the building.  Notably, the leader of this government-supported faction – Eka Cherkezishvili – is considered by the government as one of the future leaders of the union.  These 22 members came from across the country, evidence of a well-planned and well-financed plan to attack the union.  Of course, pro-government media was on hand to watch the disruptions and record the faction’s accusations of financial mismanagement of the union.  The GTUC sent over three security guards who blocked the stairs to prevent the women from seizing the building.  The shouting and intimidation continued for hours, and ended only after the president of the GTUC, Irakli, appeared at the headquarters. 

Of note, one of the 22 had yelled, “I don't care who the president is, I just want to get paid!"  As noted, above, the Georgian government blocked the union’s dues deductions, so these people have been without their long-accustomed salaries for some time.  They were assured that if the MoES-supported candidate, Ms. Cherkezishvili, became president, then their money would begin flowing again.  According to the union constitution, however, she did not meet the criteria to stand as president.  Thus, the women came to demand changes to the constitution to facilitate what would in practice be the government takeover of the union.


This disruption follows shortly after a series of escalating threats from MinEd officials to the democratically elected president of the union (elected last year in an AFT- and Education International-observed congress).   Ms. Kobakhidze told us that she had been called to a series of meetings by Irakli Kipshidze (a close associate to the Minister) and told that she would receive a cushy job at the ministry if she agreed to step down, change the ESFTUG constitution and appoint Ms. Cherkezeshvili to be Acting President, which would then allow the state-supported candidate to be “elected” to lead the union.  When she rejected this offer, she was told that they (MoES) knew how to play nice and that they also knew how to play rough.   

Later Mr. Shashkin, the Minister of Education, sent an official letter to the US Ambassador, Mr. John Bass, in which he lied by denying the fact that Mr. Irakli Kipshidze was an employee of the Ministry of Education.  Later the ESFTUG staff found Mr. Kipshidze’s name on the internet, indicating that he was a high-ranking employee of the MoES, namely, deputy director of the educational and scientific infrastructure development agency at the Ministry of Education. Furthermore, Mr. Kipshidze had been the Head of the Training Department of the Ministry of the Penal System and Probation, while Mr. Shashkin was the Minister of that Ministry. 

On February 19/20, Ms Kobakhiodze received a phone call where she was reminded of a recent and widely-known case of a young man who had been brutally murdered by policemen, who after sentencing were amnestied after having served only three years in prison.  Ms Kobakhiodze is convinced that if she goes to the police, she will at least be arrested if not killed. 

The union is deeply concerned that the court will shortly decide (a ruling is expected on March 17th) that that Maia was "illegally" elected, and will order her removal from office allowing the MOES to install their candidate.  It is possible, however, that due to the importance of the matter and the high-level monitoring by international organizations and embassies in Georgia, the Government of Georgia, in order to create an appearance of a democratic state, may encourage the court to make a decision in  favor of the ESFTUG.  

	Tbilisi Rail: In early August 2010, the management of the Georgian State Railway, a state-owned company, unilaterally decreed that the collective agreement between the railway and the trade union would be terminated. The collective agreement, one of only a handful in force in the country, guaranteed the right to the automatic deduction and transfer of trade union dues. The trade union immediately appealed this decree in city court in Tbilisi. Railway management responded to the court filing by offering to negotiate and proposing five representatives to a joint commission. On August 10, 2010, the union agreed to negotiate and nominated five union representatives to the joint commission. However, as of September 10, 2010, management has refused to even establish a date to begin negotiations.
	It should be emphasized, that the management of the Georgian State Railway did not unilaterally decree that the collective agreement between the railway and the trade union would be terminated. The collective agreement between the railway and the trade union was concluded during the 2006-2008 period. After 2008, the agreement was in force, but the agreement envisaged that it was obligatory for both parties to review the conditions of the agreement and make written confirmation annually. In 2010, the management of Georgian State Railway sent written notification to the trade union that revision the conditions of the agreement and make 'written confirmation should be made. Also, management of the Georgian State Railway sent to trade union modified version of some conditions of the agreement. Trade union refused to start negotiations on the modified version of the agreement. For that reason in 2010, the revision of the agreement and written confirmation were not made. Accordingly, the collective agreement expired. Railway management offered to negotiate and proposing five representatives to a joint commission, but negotiations did not started. According to the statement of the management of Georgian State Railway, they have never refused to establish a date to begin negotiations.
	As the agreement was about to expire, the union sent a letter to commence negotiation for a new agreement as was past practice.  A letter was sent to management on Feb 18, 2008 which requested that the parties commence negotiations and create a joint commission to conclude the new agreement.  The union developed proposals through an internal process, which were approved by membership.  Management declined to form a joint commission; however, the union delivered the proposals to management in any case.

On November 12, 2008, an order was issued to create a commission with 7 representatives from each party.  The commission met only once.  A proposal was tabled but was not signed by management, which argued that the global financial crisis prevented them from signing the agreement.  The union agreed to postpone the negotiations to the beginning on 2009.  In January 2009, there was an agreement to continue negotiations.   However, company rejected a draft proposal and thereafter refused to continue bargaining.  Under Georgian law, even if it expires, the CBA continues in force until new one is bargained.

On July 29, 2010, the union received a letter which gave them a five day period to accept a number of items, including the union assuming the costs of medical and other benefits – to the tune of 3.5 million Lari.  The company said that if the proposal were not accepted, there would be no further talks. The company said that if the proposal was not accepted in 5 days, there would be no further talks.  The union began examining the proposal, but the very next day, before the union could send its official reply, on July 30, 2010, the company issued a decree by which it unilaterally terminated clause number 3.2 of the agreement, which governed the check-off system. As a result, the deduction and transfer of membership dues to the union’s account was stopped.  The union went to court to annul the order on August 12.  The court ruled against the union.  The ruling is on appeal, with no decision yet. 

The union is now going member by member to get agreements to have their dues transferred from their accounts to the union’s account.  This is a very slow process, and has seriously affected the finances of the union.  The banks also charge a transfer fee, which eats up 25% of the dues transferred.  Many members are also afraid to sign for fear of reprisals. 

The company is already beginning to downsize the workforce.  Layoffys have begun, generating a climate of fear. 

	Poti Sea Port:  Until April 2008, the primary shareholder of LTD Poti Sea Port was the Georgian government, under the authority of the Ministry of Economic Development.  The company is now majority owned by the RAK Investment Authority (RAKIA) of the government of Ras Al Khaimah. Workers at the port organized a trade union in 2000, affiliated to the Dockers’ and Seafarers’ Union and to the GTUC.  On October 15, 2007, the union organized a 45 minute protest action during the lunch break to demand that management engage in collective bargaining with the union on the issues of working conditions and the proposed privatization of the port.  On October 19, 2007,  port management sealed the union office. On October 22, 2007, trade union leaders attempted to enter their office but were blocked by security guards.  On October 23, 2007, on orders from the general director, nine trade unionists were dismissed, including five elected union leaders and four trade union activists. These workers were clearly fired on the basis of trade union activity.

On November 13, 2007, the Dockers’ and Seafarers Union filed suit in city court in Poti, requesting reinstatement of the fired trade union leaders and activists, restoration of access to the trade union office, and recognition of the union’s statutory authority.  On March 21, 2008, the court rejected the lawsuit on the grounds that the Labor Code does not require employers to disclose reasons for termination.  

With support from the GTUC, the union appealed to the Kutaisi Court of Appeal on the grounds that Article 2 of the Labor Code prohibits discrimination on the basis of union membership and that Article 23 of the Law on Trade Unions prohibits dismissals of elected trade union leaders or stewards without the consent of the union. The Kutaisi Court of Appeal refused to reinstate the fired trade union members on the grounds that Articles 37d and 38 of the Labor Code allow employers the unrestricted right to terminate employment at any time, without explanation.
	Based on the obtained documents, we found out, that there was a dispute between the Port administration and the Port trade union. The trade union made several requests that were inappropriate and impossible to satisfy for the Port administration.  The Port trade union requested:

Provision of life-long monthly payment in amount of 100 GEL for Port workers retired in 2007.

100% increase of workers' salaries before the upcoming Port privatization.

3 years guaranteed employment for the workers hired before October 15, 2007.

The Port administration was unable to satisfy these requirements. As a matter of fact, the Port administration several times increased the workers salaries within the recent years and provided them with additional benefits. For example, in 2006-2007 Port workers' salaries were increased by 20% and several types of cash benefits were provided – cash benefits in case of child birth, or death of a family member, annual bonuses etc.

Based on the obtained information, the reason of termination of the labour contract of workers mentioned by the GTUC was connected to the unsatisfactory fulfillment of daily activities and tasks, but not to the workers membership in the trade union, neither to their participation in the strikes organized by the trade union. Workers' dismissal was based on the article 37, paragraph "d" of Georgian Labour Code, and did not violate the Georgian legislation and ILO Conventions. At the same time, there was not a token strike as the Georgian labor legislation prescribes (namely paragraphs 4 and 6 of 49 article of the Labor Code: 

Regarding the cancellation of the collective agreement we would like to mention the following: We found out that 790 port workers (61% of total employed in the port by that time) signed a collective address to the Port administration and the Port trade union. According to the address, Poti Sea Port workers supported the existence of trade unions and membership in such unions only on the voluntary basis and not "automatically" as it was practiced before, when most of the workers were included in the list of the union members without their consent and 1% membership fee was deducted from their salaries without written notice or approval. According to article 2.1. of the terminated collective agreement of the Poti Sea Port: "Conditions of the collective agreement apply to all employees, regardless their membership in the Trade Unions. The fulfillment of these conditions is mandatory for both administration and employees". Thus, the conditions of the collective agreement included the obligation to pay 1% membership fee from the salary for both unionized and non-unionized workers. Port workers disagreed with these conditions. The abovementioned agreement and practice was a discrimination of non-unionized workers and the violation of the Georgian labor legislation.

According to the obtained information, the disagreement between management and the trade union came from the request of the Port management to establish voluntary and effective administrative mechanisms for membership and fees in the trade union. In case of the voluntary and effective administrative mechanisms, it is considered that membership fee should be paid by trade union members only.

With regard to the issue of property of the Port trade union we would like to mention, that according to the collective agreement between the Poti Sea Port administration and the Port trade union. signed on February 2. 2004 "...the agreement is valid during I year. After this period. the parties should revise the agreement or sign the new one (article 2 of the agreement). At the same time. the Georgian Labour Code (May 25. 2006) states. that the conclusion of the agreement depends on the willingness of the parties. Due to this. the Poti Sea Port trade union was informed about the termination of the collective agreement (signed in 2004) from January 1. 2007. by the letter (No. 22:462-46-22, December 8, 2006) of Poti Sea Port Director General. as the mentioned agreement was not in line with newly adopted Georgian Labour Code. Accordingly the agreement signed in 2004 between Poti Sea Port management and Poti Sea Port trade union was terminated from January 1. 2007 and no new agreement was signed, because no interest was expressed by the trade union. Due to this, there was not any legal basis for primary trade union organizations to use the property of Poti Sea Port. Therefore, GTUC claim about the illegal sealing of the trade union offices is groundless.

Concerning the issue of the interference of the State Minister for Economic Reforms, the intervention of high level officials into the decision of the Court is illegal, as the decision of the Court is supreme and nobody has the right to somehow influence Court and judges.
	That the union made opening bargaining demands that the company deemed unreasonable is no reason to suspend bargaining or, even less so, to suspend the agreement. At the time, the port was in the process of privatization.  The union has sought information from management as to how workers would be affected. They were also concerned that the company would fire workers of pension age and sought a three year contract.  The union also did seek as an opening position a 100% wage increase. 

Two of the five leaders had received many honors from the port administration. In none of the five cases were violations ever mentioned when they were fired and there is no evidence of any disciplinary measures in their files.  It should also be noted that 2 were subsequently re-hired because of the high quality of their work. 

The union at no point engaged in a strike.  On Oct 15, 2007, the workers organized a brief 45 minute protest in front of the building to show solidarity.  The action took place entirely during a work break – there was thus no work stoppage of any kind.  The action was video-taped, and those viewed as leaders were dismissed.  Interestingly, the video was never admitted into evidence in court regarding the dismissals, as it would have shown that no strike had been carried out.  The workers also had sent a letter to management explaining their position and giving them notice of a warning strike to take place within 10 days. 

As to the letter signed by 790 port workers, the letter was prepared by management and was a single sheet of paper with text, with numerous blank pages thereafter for signatures. The letter stated that workers were satisfied with labor conditions, that the trade union leadership was inadequate, that they do not want to be members against our will, but that fired union leaders should be reinstated.  We were informed that management informed workers that the letter merely called for the reinstatement of the dismissed leaders.  Some workers actually read the letter and were thus reluctant to sign but were told that they would be fired if they refused to do so. In general, management told workers that they had to sign the letter if they wanted to keep their jobs.  Previously, the union had also secured forms from over 800 members that they wanted to be in the union and authorized the transfer of dues to the bank account of the union.  

The 2004 CBA was a 1 year agreement with a clause stating that it would remain in force until a new agreement was reached.  One of the articles of the CBA provided for the transfer of dues (1% membership fee).  In November 2006, the chair of the union met with management to discuss the agreement.  Management agreed to bargain at first but by the end of 2006 said that they were suspending the agreement. 

Once dues deduction was suspended, the union went to the membership and reached an agreement on dues deduction through bank transfer.  The resort to this method did not in any way mean that they were not interested in reaching an agreement with the 1% dues deduction by the employer. 

As to the sealing off of the union office, the ability of a union to maintain an office does not depend on the existence of a collective bargaining agreement (although in this case the agreement should remain in effect) but on the Trade Union Act.   The union has written evidence of their intent to bargain.  The office was only reopened after a hunger strike and the arrival of GTUC president Irakli.  At that time, the union and management prepared a written agreement in which management agreed to review the dismissals and reinstate those for which there was no basis and to reinitiate bargaining. Management failed to comply with this agreement.  

Currently, the union does not exist at the port.  The port continues to change hands.  There have been subsequent efforts to attempt to organize the workers into a new union.   However, local government officials, including police, have threatened workers not to re-establish a union.  For example, one of the fired leaders was told that his wife would lose her job if he persisted.

The Lawsuit: The ruling is remarkable in that the judges find that the protections against dismissal for union stewards found in the Trade Union Act was nullified by Articles 37 and 38 of the Labor Code.  Its decision is based on the fact that the Labor Code is a later-in-time law and supplies the legal basis for all terminations of the employment relationship.  The court also finds no evidence of anti-union animus, despite the fact that trade union leaders were dismissed in the context of a labor dispute.   Copies of the rulings, in English, are on file with the AFL-CIO.

The union argues that while the Labor Code may govern employment relations, it does not govern trade unions.  The Trade Union law is a more specific, special legislation and therefore should govern the rights of unions and union members, not the Labor Code.  This ruling, if it is in error, is troubling enough.  If the correct ruling, it wipes out major protections under the Trade Union Act, and leaves unclear what if anything in the Trade Union Act remains in force. 

	BTM Textile: On March 16, 2008, 250 workers established a trade union and joined the Adjara branch of the GTUC.  On the same date, nine women workers who had been employed since 2007 were elected as trade union committee members.  On April 10, 2008, representatives of the GTUC Adjara branch, including President Daredjan Mekvabishvili, met with BTM Textile General Director Gezmi Aksa Hill to inform the employer that the trade union had been formed.  The GTUC Adjara branch provided a copy of the March 16 founding documents and sent an official copy by mail. 

The next day, management fired all nine members of the newly-formed trade union committee. The General Director refused to provide any explanation, citing Article 37d of the Labor Code.  However, the timing of the firing strongly suggests that the nine committee members were discriminated against on the basis of trade union activity.  Moreover, only the nine committee members were dismissed.

In late April 2008, the dismissed workers met with the deputy chairman of the Khelvachauri municipal administration, Levan Abashidze.  He refused to intervene on the grounds that BTM Textile’s decision to terminate the workers on the basis of trade union activity was permissible.  Also in late April 2008, the GTUC Adjara branch attempted to address the issue with the Adjara Ministry of Economic Reforms.  However, the Minister took no action to address the case of anti-union discrimination.

 

At present, the dismissed union activists remain unemployed. The management of BTM Textile has failed to recognize the trade union and other trade union members at BTM Textile are being intimidated and threatened with dismissal unless they discontinue their trade union activities.
	The GTUC claims that 9 employees, whose labour contracts were terminated by the BTM TEXTILE, were dismissed because of their membership in trade union. However, according to the information of the BTM Textile management, they dismissed the workers regardless their membership in trade unions. It has to be mentioned, that the company does not practice discrimination based on membership in unions and 3 members of the trade union committee (apart from 9 dismissed workers) still work in BTM TEXTILE.

In addition, the trade union activists organized a strike in the mentioned company without a token strike, violating the requirements of the Georgian Labour Code. Apart from all these facts the company in its letter mentioned that, the trade union held a demonstration with 30-50 people, without informing the company. According to the management of the company, none of the activists worked for BTM TEXTILE and they picked up the activists and paid for the participation in the event, trying to stop the workers entering the factory. They appealed to all 500 employees to join the trade union, but none of these 500 workers showed any interest of their actions.
	The BTM workers described a difficult and degrading working environment.  Workers were unable to drink water unless permission was granted.  Similarly, workers were not able to freely access bathroom but instead were only able to use them during short break times, which were set at the discretion of management. If a worker was ill and had a not from a doctor, they lost pay and often were forced to make up the lost time through extra work.  The workers described frequent and excessive overtime, which was not paid at all.  It was not uncommon that a worker beginning work at 9am would work to at least 9pm, but sometimes overnight and into the following day.  The conditions were very cold, and workers sometimes worked in coats. 

Workers labored under short term contracts, ranging from 3 months, 6 months and 1 year contracts, but even shorter term contracts were used.  The purpose was to keep workers under constant probation, which lasts for 6 months.  The labor instability also made it easy to keep the workforce under control and to extract maximum production for fear of not getting a renewed contract.

With regard to the government’s rebuttal:

There were only 9 members of the executive board of the union – the union does not know who the 3 people are mentioned by the government.  In any case, even if there were 3 members who were not dismissed, this would not mean that the other dismissals were not for trade union activity. 

The workers, who were not in a union at the time, did follow the legal procedures for a warning strike. The union was formed following the warning strike.   

Conditions worsened after the warning strike.  The 9 leaders were immediately fired.  When the leaders were fired, they were not even allowed in to get their belongings.  Management threatened those who belonged to or who were sympathetic to the union – which was about 300 of the 500 workers there.  The director of the factory stated very clearly at the time that the company “did not need a trade union here.”  In time, all 300 of the members were fired and replaced.

Following the dismissals, there was a protest action held outside the factory gates.  The dismissed workers, current workers and others protested in support of dismissed workers and sought to enlist workers at the factory to support the protest.  However, the protestors were kept at a distance from the factory and were unable to speak with the workers entering the factory, much less try to stop them from entering – which was not their aim in any case.  Management told workers that they would lose their jobs if they talked with/joined the protestors. 

Some of the dismissed workers had actually been awarded bonuses, though they said that the management never actually paid them. Also, management offered reinstatement to two of them but only on the explicit condition that they not engage in union activity.  

Finally, workers stated that they were never provided any of the benefits mentioned in the government’s rebuttal.

The Lawsuit: The ruling is remarkable in that the judges find that the protections against dismissal for union leaders and members found in the Trade Union Act was nullified by Articles 37 and 38 of the Labor Code.  Its decision is based on the fact that the Labor Code is a later-in-time law and supplies the legal basis for all terminations of the employment relationship.  The court also finds no evidence of anti-union animus, despite the fact that trade union leaders were dismissed in the context of a labor dispute.

	Georgian State Electrosystem: Dali Aduashvili began working at GSE, a state-owned electricity transmission company, in 1985 and became active in trade union activities in 2000.  On November 27, 2007 she was elected as shop steward of the union at the company’s Tbilisi service center. In early January 2008, she contacted company management with a request to discuss payment of wage arrears and future wage increases.  On February 29, 2008, company management signed six-month employment contract extensions with all employees at the Tbilisi service center except Aduashvili, who was only granted a three-month contract extension. On March 6, 2008, Aduashvili was fired with no reason given.
	GTUC claims that, the management of GSE concluded 6 months employment contracts with all the workers, except Ms. Aduashvili, who was offered only 3 months employment contract. Based on the obtained information we found out, that at the end of February 2008, employment contracts in GSE (at the Head Office and regional structural units) were prolonged for 3 months period with 342 employees (which is more then 1/3 of GSE employees and not only with Ms. Aduashvili. Accordingly, Ms. Aduashvili was not an exemption. 
Moreover, at that time Ms. Dali Aduashvili was already offered the employment contract for the following initial period from May 1. 2008 to June 2. 2008 at the Head Office of GSE and these conditions could be considered in her employment contract. According to the GSE management information she was acquainted with this offer, but she categorically denied the proposed employment conditions. Verbal discussions on these issues were held between GSE and Dali Aduashvili, but she denied documenting her refusal on the offered employment conditions.

It has to be mentioned, that starting from 2004, according to the Georgian law "On Bankruptcy Proceedings", Georgian State Electrosystem has been under the special insolvency regime and afterwards under special rehabilitation regime.  Due to this, the company management had to perform several restructuring processes in the company, which led to staff changes and reductions. Because of the refusal of offered employment conditions and the limitations in other employment possibilities, Ms. Aduashvili was finally dismissed. This dismissal was not connected to her membership in the trade union.

The majority of LTD "Georgian State Electrosystem" current employees - 85,5% (898 employees) are the members of the company trade union.  Currently 35 trade union members hold high level positions in the company management.

All the abovementioned facts are proved by the letter of the trade union, according to which, the trade union chairman and Ms. Aduashvili were at the meeting with Administration Director of GSE, Mr. G. Godabrelidze. On this specially organized meeting the issue and the offer of company management on employment contract conditions for Ms. Aduashvili were discussed, but Ms. Aduashvili refused the offered conditions and chose to resolve the problem via court. 
Afterwards, Ms. Aduashvili appealed to Tbilisi City Court. She was requesting to abolish the order of her dismissal, compensation of her "forced lay-off" and her reinstatement in the same position. In this lawsuit, she indicated the article 23, paragraph 3 of Georgian law "On Trade Unions", as the main basis, according to which "Dismissal, transfer to other job or disciplinary punishment of chairman, member or organizer of the elective trade union on the basis of employer's initiative is inadmissible without the prior consent of appropriate trade union, except the cases defined by legislation". But, it has to be mentioned, that by the time of Ms. Dali Aduashvili's dismissal, the collective agreement between LTD "Georgian State Electrosystem" and the trade union was not in force. Accordingly, no prior consent of the trade union was necessary before the termination of her employment contract.

Due to the abovementioned, the court did not satisfy Ms. Aduashvili appeal and acknowledged the fact that her dismissal procedures were in line with the Georgian legislation and were not related with Ms. Dali Aduashvili's activities in the trade union and/or her status in the trade union.

With regard to the "refusal of social dialogue from the GSE administration" issue that is raised by the GTUC, we would like to mention, that collective agreement between LTD "Georgian State Electrosystem" and trade union was concluded in 2005-2006, the period of validity of which ended in 2007. As a matter of fact, the trade union was informed about the termination of the agreement by the letter of LTD "Georgian State Electrosystem" NO3/02-5962 (of October 24, 2007). Furthermore, in order to conclude the new collective agreement, in line with the Georgian legislation the Company's management offered the Trade Union to start the negotiations on concluding the new collective agreement.

According to the information provided by the Company's management, the draft of the new collective agreement with the trade union was discussed on the meeting of the Board of Directors of LTD 'Georgian State Electrosystem" and the board decided to continue the negotiations with the trade union in order to finalize the draft agreement. The draft was finalized by GSE and sent to the trade union in April, 2008.

The abovementioned fact is also proved by the letter of the trade union. They stated that currently, the draft of the new collective agreement between GSE and the trade union is under elaboration. This agreement will be concluded through the collective negotiations between GSE and the trade union.
	Ms. Dali Aduashvili had been working for Georgian state Electrosystem since 1985. She was involved in trade union activities from 2000. On November 27, 2007 she was elected as shop-steward of Georgian State Electrosystem‘s Tbilisi Service Center. Aiming to achieve implementation of the decision of the conference of trade union organization on January 1st 2008 she sent collective letters to the management of Georgian State Electrosystem. These letters, #145 and #146, asked for an increase in wages, for a more fairly balanced wage schedule and the payment of wage arrears. 

On February 29, 2008 the management concluded six-month-long employment contracts with all the Service Center’s workers, except for Ms. Dali Aduashvili, who was offered only a three month long employment contract.  Her employer on March 6, 2008 by means of order #56/k terminated her employment contract on the basis of article 37 (d).   At no time did the employer claim that the reason for dismissal was for reorganization, and such reason was not reflected in any documents related to her termination.  When workers are dismissed for reorganization, the employer is required to state such reason in the notice of dismissal.  
Additionally, the GTUC reports that 342 other workers were not also offered 3 month contracts, as the government now claims.  This claim was never made in the course of extensive litigation and appears for the first time in the rebuttal to the GSP complaint.  Further, the GTUC rejects outright the claim that there was an offer of employment following the extension. 
In this case, the employer terminated the employment relationship with the shop steward after the employer had received a request to begin social dialogue and collective bargaining. In reply, the employer rejected the request and dismissed her.  The clear reason for the dismissal was because of her trade union activity.  Moreover, the employer rejected the employee’s right to bargain collectively. On 27 March, 2008, Ms. Aduashvili, represented by the trade union, lodged a lawsuit against “Georgian State Electrosystem” demanding: the annulment of the order of her dismissal, her reinstatement, the payment for the time she was fired from work and the employer’s recognition of the fact of anti-union discrimination. One of the main bases of the lawsuit was article 23.3 of the Georgian ”Law on Trade Unions”, according to which the prior consent of the trade  union to dismiss trade union’s elected leader is required.  The court refused to call witnesses that knew important information necessary for the claimant and only accepted as witnesses the representatives of the management. One of the witnesses, the boss of Ms. Aduashvili, confirmed, that he didn’t allow the claimant to present trade union’s requirements to the management and was brazenly interfering in the internal affairs and activities of the trade union. The court didn’t accept trade union’s petition on the inclusion of the trade union as a third party on the side of Ms. Aduashvili, as elected leader. Finally, on 10 November, 2008 the court rejected to accept the lawsuit, explaining that articles “37 D” and “38-3” of the Georgian Labor Code don’t stipulate that the employer has an obligation to prove the reason for dismissal.  Ms. Aduashvili appealed this decision to the Court of Appeals, that left the decision of the Court of First Instance in force on 20 February, 2009.  She appealed this Appeals Court decision in the Supreme Court of Georgia, that didn’t accept the case, because the judge wrote that there was no legal basis to hear the case. The case was sent to the European Human Rights Court on 28 October, 2009. 



	Tbilisi Metro:  Paata Doborjginidze began working for the Tbilisi Metro in 2004 and in 2006 he became a member of the trade union and was elected as shop steward.  In his capacity as shop steward, Doborjginidze contacted the employer to discuss the effects of a planned reorganization on employment levels and working conditions. On July 27, 2006, the General Director fired Doborjginidze but gave no reason.  

Doborjginidze challenged his dismissal in court, but lost the case at all levels, including the Supreme Court. In its decision, the Supreme Court maintained that the Labor Code provides sufficient protections against employment discrimination. It also declared that Article 2(5) of the Labor Code allows employers the unrestricted right to dismiss workers and that such actions are not considered employment discrimination. Furthermore, the Supreme Court asserted that the protections afforded by the 1997 Law on Trade Unions, which remains in effect, would not be applied, and as a newer law, the provisions of the 2006 Labor Code should prevail. This Supreme Court decision has established a strong precedent that has been applied in subsequent cases.
	[no rebuttal by government]
	[no new information solicited]

	Additional Issues-New Cases

	Short Term Contracts:  80-90% of contracts in the private sector are short-term contracts of 2-3 months.  However, it is not unusual for workers to work several consecutive years under such contracts.  Employment by short term contract has an impact of leave, pension and other benefits.  

These contracts are also used to discipline labor.  I was informed of a case at Tbilisi Post where a union activist was given a specific threat of dismissal if trade union activity did not cease.  The contract was not renewed.  However, the dismissed worker could not prove anti-union animus because no witnesses would step forward to testify.  Additional information with regard to the Tbilisi Post case has been requested.
Short term contracts are also found in the public sector, especially for those performing technical work.  Those who are bureaucrats in the public service are often hired under indefinite contracts.
	
	

	Mandators: In an apparent effort to buttress security for schools throughout the country, the government established a program called “mandator” or “school resource officer.”  Under this program, individuals trained by the interior department essentially as police are sent to schools to keep public order.  However, these individuals have been granted broad powers and are used to keep records on teachers.  They have the ability to enter (and have entered) the classroom to observe teachers and write up reports on their activity.  It is unclear the purpose of these reports, and to who these school resource officers are accountable.  There have been instances of false reports being filed regarding teacher conduct.  Teachers feel intimidated by these officials and are uncertain what information is being collected and how such information is being used.  
	
	

	Status of Labor Code: On December 10, 2010, the Labor Code was converted to an “organic law”, which elevates it in the hierarchy of norms in the Georgian legal system.  However, labor lawyers also confirmed that the Trade Union Act should apply because it is a “special law” meaning that it is more narrowly focused on a specific issue, as opposed to a law which is more general in its application.
	
	

	Note: The GTUC is preparing currently summaries on two additional cases, another one of which concerns the dues deduction issue. 
	
	


15





22




















Page 1 of 33

