ETUC strategy on the services directive

INFORMATION NOTE

Encl.:

> Information note

> Letter to the members of IMCO Committee of the European Parliament

> Informative note re. postponement of the vote on the services
directive in IMCO Committee

» Note by Uni-Europa: “United States: No Country of Origin Principle for

Companies Providing Services”

WK/ab 12/10/2005

EUROPEAN TRADE UNION CONFEDERATION

CONFEDERATION EUROPEENNE DES SYNDICATS

John Monks, General Secretary

Boulevard du Roi Albert I, 5 « B - 1210 Bruxelles « Tel: +32 2 224 04 11
Fax: +32 2 224 04 54/ 55 + e-mail: etuc@etuc.org * www.etuc.org

1



Information note

Many things have happened since the last meeting of the ETUC Executive
Committee (14-15 June).

First of all, and of utmost importance, the Employment Committee of the
EP voted on 12 July with a large majority, including votes from the
Popular Party, the Liberals, the Greens and the Nordic Left, in favour of
nearly all Ms Van Lancker’s amendments to the Services Directive. The
ETUC welcomed the outcome of this vote and considers it as a strong
signal to better protect workers’ rights, to prevent this directive giving
incentives for social dumping and opening a downwards spiral of working
conditions.

The Committee deleted the provisions limiting the possibilities for Member
States to monitor and enforce regulations with regard to cross-border
posting of workers, reversed the country of origin principle so that it
would not apply unless a minimum level of harmonisation was achieved,
and decided that the directive should not apply to a range of sectors with
universal or public service obligations. Most importantly, labour law and
collective agreements were excluded from the scope of the directive.

Under the EP’s procedure the Employment Committee is supposed to have
the lead on employment related aspects of the Services Directive:
workers’ protection, employment law, collective agreements and social
security. However, according to the Ilatest information, only the
amendments regarding posting of workers and a few related issues are
expected to go immediately to the plenary without a vote in the leading
Internal Market Committee (IMCO), which means that IMCO is going to
deal with all amendments regarding the exclusion of labour law and
international private law from its scope.

The vote in the Internal Market Committee was scheduled for 4-5 October
and in the plenary in Strasburg for 25 & 26 of October, but due to a last
minute attempt by the EPP shadow rapporteur to introduce amendments,
the votes had to be postponed.

The vote in Committee is now foreseen for 20-21 November and in
plenary on 17-18 January 2006. Now once more negotiations are
underway to prepare the vote in the Internal Market Committee.

The ETUC has asked the Internal Market Committee members to confirm
the direction of the vote on the Van Lancker report.. This is a major
opportunity for the European Parliament to show that it listens to the
worries of people, and working people in particular.

Some affiliates and industry federations have proposed organising action
at the plenary in Strasburg and the ETUC took up these proposals, which
are now postponed to January 2006. The ETUC is in favour of a
coordinating relevant trade union activities, but the objective must remain
clear: the ETUC wants to use the broad discussion and the support we
managed to mobilise in favour of our clear demands.

UNI has supplied from US experts an excellent information note giving
guidance about the situation in the United States: “In the United States,



each state individually regulates businesses and professions providing
services within their borders regardless of their place of establishment.
No ‘country of origin’ principle analogous to what is contained within the
proposed European Union Services Directive exists in the United States.
If a corporation moves from one state to another to provide services, it is
required to follow the laws of the state in which it is operating; it may not
apply the laws of another state. Further, before providing services in a
state, a corporation must register with the state and file as a ‘foreign
corporation’, A corporation must do this for each state it wishes to provide
services in, regardless of where the corporation is headquartered. " (the
document is attached)

This note shows clearly why a country of origin principle is not acceptable.
By the way, it runs contrary to building European minimum standards,
and the ETUC has always been in favour of such common European
standards.



Brussels, 3 October 2005
CP/IN/WK/ab/em

TO: Members of the Internal Market Committee of Eneopean Parliament

Re: Draft Directive on Services in the Internal Maket
Dear Sir or Madam,

Your Committee will vote this week on the draft posal from the European Commission
for a Directive on Services in the Internal Mark&s you may well be aware, the ETUC —
representing over 60 million workers is very comesr about it.

For the ETUC, the key to a sustainable internaketas fair competition. It means:
a) a level playing field for companies;
b) fair working conditions and equal treatment of wask

The ETUC welcomed the improvements introduced t® directive by the Employment
Committee of the EP adopted with a large majorityald political groups. Unless major
changes are made in the same direction in thenktédvlarket Committee, it will achieve
neither of these two objectives, and will even hslking the opposite effect.

On the eve of the vote in the Internal Market Cotteri the ETUC calls on the Committee:

1. to clearly and unambiguously define the subjecttengfart.1). It should aim only at
free movement of genuine commercial services, aitddaal in any way with public
services, social security regulation or have anfecefon labour law, collective
bargaining and industrial relations;

2. to exclude from the scope (art. 2) sectors in tvhior many different reasons of
general interest, a specific sectoral approachoierappropriate, such as

« services of general interest and general econontardst, healthcare, social and
welfare services (reasons of security of suppigeasibility, continuity, etc.)

- the temporary agency sector, where special safdguzave to be put in place to
protect workers and labour markets against poteakiasive or disruptive practices,
or

« private security sector (reasons of public sec)rity

3. to explicitly acknowledge its respect for othern@uounity regulations, notably all
regulations with regard to international privatavlgRome | and I1l), the Posting
Directive and coordination of social security sclesrtart.3);

4. to take into account the vast body of argument®xgferts who have convincingly
argued that the country-of-origin principle is rem acceptable instrument to bring
about a sustainable internal market for servicesould only work if there were a
sufficient level of harmonisation or equivalent yisions. Without these, it will create a
destructive race to the bottom.
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Some politicians at EU and national level are prasg the draft Directive as a major and
indispensable tool for economic and employment gnowespecially in the new member
states.

However, they seem to forget that citizens and exwkin the new member states have
embarked upon the enlargement process with therstadeling that this would mean
adherence to the values of a so&alope, where economic and social developmentagd h
in hand, with one of its basic objectives being léaeelling upwardof living and working
conditions. They were promised, indeed, the impmoat of employment opportunities, but
not at the expense of workers’ rights.

The Services Directive as proposed by the Commiss@ther than promoting a genuine
European internal market for services, fostersmegcompetition, allowing 25 and soon 28
member states to compete on each other’s tergtiotitye expense of quality public and social
services, the environment, industrial relationgesys and workers’ rights.

This will not bring about the support necessaryfimopulations in all EU member states for
a comprehensive implementation of the four freedenshrined in the EU Treaty, including
the free movement of workers. Instead, it feeds faeelings of insecurity and fear of change,
leading to irrational demands “to close the borfemd even to racism and xenophobia.

To be able to prove to Europe’s citizens in the ¥é@sl East that free movement of services
and workers will be beneficial to them, it is okthtmost importance to show that this will
not lead to a race to the bottom.

For the ETUC to be able to support a full and ceheimplementation of the four freedoms,
equal treatment of workers regardless of their tryusf origin, and fair competition between
companies based on respect for industrial relasgatems and collective bargaining systems
must be at the heart of it.

Please take these demands into account and be thaag®u take an important decision
which will have major influence on the general piosi of European trade unions towards

the European integration.

We hope to get your support on the key issues né@m that are expressed above.

Thank you very much for your understanding and stipp

Kind regards,

John Monks
General Secretary



To the members of the ETUC working group on sesvice
To the ETUC member organisations

INFORMATIVE NOTE
Services Directive: Vote in IMCO Committee postpone to 20-21
November 2005 — plenary in January 2006

Last Tuesday 4 October 2005, the parliamentary CitteenlMCO had to debate on
the amendments to the Gebhardt’s report on theicesndirective. The vote has
however been postponed to 20-21 November, whicme#zat the vote in plenary
session will occur in January 2006.

The deadline to table the amendments with the 2Bl@&lember session in mind has
been fixed to 12 October (17.00).

Philip Whitehead, president of the IMCO, insistedthe fact that amendments will
have to be tabled by political groups and not kjiviiduals, in order to reduce the
number of amendments.

A working group goes on examining the tabled amesmis

The treatment of the services directive will be thgbject of a “reinforced
cooperation” between IMCO and EMPL committees. Muitdhead went back to the
distribution of competences between these two cdtees. After a consultation with
Jan Andersson, President of the EMPL Committeecdrdirmed that EMPL was
competent for labour law (related amendments walldgrectly to plenary), whereas
IMCO will be responsible for the definition of tiseope of the directive.

The meeting of the ETUC working group on serviceisesluled for 17 October will
still take place.

The trade union actions envisaged for the plenaatober must be postponed to the
plenary of January 2006.

Kind regards,

Joézef NIEMIEC
Confederal Secretary

JN/ab 05/10/2005
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United States: No Country of Origin Principle for Companies Providing
Services'

In the United States, each state individually regulates businesses and
professions providing services within their borders regardless of their place of
establishment. No “country of origin” principle analogous to what is contained
within the proposed European Union Services Directive exists in the United
States. If a corporation moves from one state to another to provide services,
it is required to follow the laws of the state in which it is operating; it may not
apply the laws of another state. Further, before providing services in a state, a
corporation must register with the state and file as a “foreign corporation.” A
corporation must do this for each state it wishes to provide services in,
regardless of where the corporation is headquartered. For more information
see: http://www.mycorporation.com/allservices/order/fg.htm

Thus, if a corporation is established in Nebraska and then provides
services in Oregon, it is required to follow Oregon laws in Oregon and
Nebraska laws in Nebraska. It cannot choose to apply Nebraska laws in
Oregon. One of a state’s primary duties is to regulate activities which may
impact the health and welfare of its citizenry. A key way to regulate these
types of activities is through the enactment of zoning laws, professional
licensure standards, and other regulatory measures particular to the needs of
each state.

For example, states have broad authority to regulate individuals who
practice medicine within their borders.

...[O]ur concept of federalism... requires that state lawmakers, not the
federal government, are "the primary regulators of professional
[medical] conduct.” The Supreme Court has made the constitutional
principle clear: "Obviously, direct control of medical practice in the
states is beyond the power of the federal government.” It is elemental
that a state has broad power to establish and enforce standards of
conduct within its borders relative to the health of everyone there. It is
a vital part of a state's police power. Oregon v. Ashcroft, 368 F.3™@ 1118
(9'™" Cir. 2004) (internal citations omitted).

The right of each state to regulate services and industries which operate
within its borders is a fundamental principle. Regardless of where a corporation
is based or what states it does business in, it must follow all applicable laws of
each state in which it chooses to operate.

Below are additional examples of this principle:
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1 This information document was prepared by SEIU, a major US trade union in
the services sector (September 2005).



Security Guards: Each state controls licensing of security guards working
within their borders. Requirements vary widely and states have passed
regulations relating to everything from physical tests to training requirements
to background checks. For example, in Oklahoma, in order to obtain a security
guard license, applicants must be: a citizen or resident alien, at least 18 years
old, have completed training, have good moral character, have a criminal
record free of certain felonies, and complete a statement if they have any
history of domestic violence, mental illness, or drug or alcohol abuse. 1In
contrast, in Missouri, there are no statewide requirements. Therefore, if a
security company from Missouri wishes to provide services, even temporarily,
in Oklahoma it must apply for a license to operate. For more information
about the vast differences between states, see:
http://www.iasir.org/licensing.htm#.

Attorneys: Like many professions in the United States, attorneys must take
separate licensing tests for each state in which they desire to practice. Thus,
even though an attorney in Washington State has passed the qualifying exam
and been admitted to practice in that state, the attorney may not practice in
any other state without taking the qualifying exam and/or fulfilling the
entrance requirements for that state. For a listing of state-by-state
requirements see the American Bar Association’s website
http://www.abanet.org/legaled/baradmissions/basicoverview.html.

Accountants: Accounting is another profession intimately regulated by each
state. Each state has a separate certification process for any individual
wishing to work as a Certified Public Accountant. Regulations include education
requirements, separate state tests and licensing, as well as other
qualifications. For more information see:
http://www.aicpa.org/states/uaa/digest.htm.

Assisted Living Facilities: Operation of assisted living facilities is a
burgeoning service sector in the United States. Within each state a different
regulatory scheme determines aspects of care such as what services a facility
may provide and which clients are eligible to receive services. Yet, despite the
myriad regulatory schema in existence, corporations such as Sunrise and
Alterra provide services in multiple jurisdictions and are flourishing. For a
comprehensive state-by-state look at the extensive regulations affecting
assisted living facilities see a report released in March 2005, produced by the
National Center for Assisted Living:

http://www.ncal.org/about/2005 reg review.pdf.

Nursing Homes and Retirement Communities: Much like assisted living
facilities, nursing homes and corporate owned retirement communities cope
with numerous state specific regulations. For example, Medicaid
reimbursement and inspection regimes vary widely, as do the procedures by
which states determine “Certificates of Need.” Every aspect of this sector,
from opening and closing facilities, to being paid for resident stays, to building
operations, to staff training forces operators in this sector to contend with a
wide range of state regulations. Despite the mishmash of laws in existence,
large companies such as Colson & Colson (which increased its U.S. portfolio by



over 18,000 units) and CNL Retirement Properties (which grew by 142%)
continue to thrive and expand. See:

http://www.nreionline.com/mag/real estate asha 8/index.html for an article
about the growth in retirement properties and management.

Employment law and cross-border services: While the federal government
has set a “floor” of employment protections for U.S. employees, each state
may pass additional protections for workers in its jurisdiction. States have
laws regulating everything from discrimination laws, for example adding
protection for sexual minorities, to workers compensation to minimum wage
and overtime laws. In order to provide services in a state, the corporation
must follow all the state employment laws. Minimum wage laws are one
example: if an employee worked two days in Texas, and three days in
California (which has a higher wage rate than Texas), the employer is required
to pay the employee the higher rate for the hours worked in California. It is a
violation of California law for an employer to pay their employees anything less
than the state minimum wage, no matter where the corporation is based or if
the employee has previously worked in another state. The corporation could
not pay the employee the Texas rate for hours worked in California. For a list
of state minimum wages see: http://www.dol.gov/esa/minwage/america.htm
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